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United States Court of Appeals fdr the 
District of Columbia 

a Supreme Court of the District of Columbia. 

In Equity No. 60299. 

Haskins Bros. & Co., a body corporate, Plaintiff, 

vs. 

Henry Morgenthau, Jr., Secretary of the Treasury of the 
United States, William A. Julian, Treasurer of the 
United States, and John R. McCarl, Comptroller Gen¬ 
eral of the United States, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 Filed February 28, 1936. 

In the Supreme Court of the District of Columbia. 

Holding an Equity Court. 

In Equity No. 60,299. 

Haskins Bros. & Co., 115 Hickory Street, Omaha, Nebraska, 

a body corporate, Plaintiff, 

vs. 

Henry Morgenthau, Jr., Secretary of the Treasury of the 
United States, and William A. Julian, Treasurer of 
the United States, and John R. McCarl, Comptroller 
General of the United States, Defendants. 

Amended Bill of Complaint for Injunction and Other Relief . 

The amended bill of complaint of Haskins Bros. & Co., 
a body corporate, filed herein with leave of Court first had 
and obtained respectfully shows to this Honorable Court 
as follows: 


2 


HASKINS BEOS. & CO. VS. 
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1. That Haskins Bros. & Co. is a body corporate duly 
organized and existing under and by virtue of the laws of 
the State of Iowa, and as such is qualified to do business 
in the State of Nebraska and maintains its principal office 
and place of business in the City of Omaha, State of Ne¬ 
braska, and files this bill of complaint, in its own right and 
on behalf of itself and others similarly situated, as will 

“•*-- r* n i .'■■■'« "j Km..* 

appear more fully hereinafter. 

2. The defendants and each of them are administrative 
officers or employees of the United States of America, re¬ 
siding in the District of Columbia, and can be found within 
said District of Columbia, are more than twenty-one years 
of age, and are more particularly identified as herein spe¬ 
cifically set forth: 

Henry Morgenthau, Jr., is the duly authorized, quali¬ 
fied, and acting Secretary of the Treasury of the United 
States, and as such Secretary of the Treasury of the 
2 United States the said defendant, Henry Morgen¬ 
thau, Jr., is required by law to grant and issue war¬ 
rants, counter-signed in the General Accounting Office, for 
the disbursement of all funds for the Treasury of the United 
States, and has general supervisory control over the dis¬ 
bursement of the public funds of the United States; and 

William A. Julian is the duly appointed, qualified and 
acting Treasurer of the United States and as such the said 
defendant, William A. Julian, is required by law to 
grant and issue warrants under order of the Secretary 
of the Treasurv of the United States, when such warrants 
have been counter-signed in the General Accounting Office, 
for the disbursement of all funds from the Treasury of the 
of the United States; and is sued in his official capacity and 
as Trustee as hereinafter set forth; and 

John R. McCarl is the duly appointed, qualified, and 
acting Comptroller General of the United States, and as 
such is required by law, as the head of the General Account¬ 
ing Office of the United States, to settle and adjust all claims 
and demands whatever by the Government of the United 
States or against it, and all accounts whatever in which 
the Government of the United States is concerned, either 
as debtor or creditor. 

Each of the foregoing officers or employees is sued on 
account of acts which he threatens to perform under the 
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pretended authority of Section 60234 of the Internal Rev- 
enue Act of 1934, For reasons hereinafter set forth, the 
acts of the defendants are not properly authorized by said 
Sect. 602^2 of the Internal Revenue Act of 1934, a}id even 
if they were the said acts are unconstitutional ar[d void. 
The defendants are wholly without authority to db those 

V • 

things of which they are charged herein. 



3. This is a cause in equity arising under the Constitu¬ 
tion and the laws of the United States and under thb equity 
powers of the Courts of the District of Columbia, and equi¬ 
table jurisdiction is claimed for the reason that the plaintiff / 
seeks to recover part of a trust fund and for i;he fur- 

— ■ n.— UrtO.— _ _ .. . • ^ 


for. ^nd further.to a void and p rev ent a multi plicity <tf write. 

4. Plaintiff is engaged m trie manufacture of soaps, Ih- 
cluding bar, chips, and powder forms, and owns and oper¬ 
ates for such purposes a manufacturing plant at Omaha, 
Nebraska, where thg.^xaces,ses. of ..manufacture are carried 
on exclusively intrastate in character, and exclusively with¬ 
in the limits of the State oFNebraska. Plaintiff ha^ made, 
in the building up and carrying on of its said busines^, large 
investments in its soap factory, machinery, and physical 
properties, including real estate, and has built up, a|ad now 
enjoys a large volume of business, together with estab¬ 
lished patronage and good will from long established clien¬ 
tele, trade brands, and other sources. For many years 
prior to May 10, 1934, plaintiff was able to and did realize 
substantial profits from its business in the manufacture and 
sale of soap, and had and has a valuable property light in 
the said established business and the profits realized there¬ 
from. 

That in the conduct of its manufacturing business, which 
is and has been exclusively the manufacture of soaps and 
allied products, the plaintiff necessarily has used, uses, and 
will continue to use large quantities of coconut oil, which is 
the only important commercial source of lauric acid, the ele¬ 


ment contained in soap which makes it lather freely. P]fijp- 
tiff is.and has been, for many yearsJ.ast past, due to the 
price differential favoring coconut oil f rom^ the Philippine 
Islands, necessarily using large quantities of coconut oil 
wholly the product of the Philippine Islands, or wholly pr o- 
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duced~frommaterials grown 0 r produced in the Philippine 

. : i ii i -- —~'*~*T* i * i t f—~~>» 

Islands, which use constitutes the first , domestic processing 
of said.coconut ..oii..under, the tejms -pf^Sec._6P2j/ of the 
aforesaid Revenue. Actof JL934 r ,hereinai‘ter referred to. 
w 5. Bv section 602^ (a) of the Act of May 10,1934^ c. 277, 
known as the 4 ‘Revenue Act of 1934” the Congress 
4 of the United States levied an exaction in the guise 
of a tax of 3 cents per pound on the first domestic 
processing of certain vegetable oils including inter alia 
coconut oils and further 2 cents per pound on the first 
domestic processing of coconut oil which inter alia were not 
produced in the Philippine Islands or other possession of 
the United States or from materials there produced. By 
said section and act it was further provided that the 
amounts collected thereunder by reason of the processing 
of Philippine coconut oil should be held as a separate fund 
and paid to the Treasury of the Philippine Islands. The 
exact language of said paragraph of said section is as 
follows: 

“Processing Tax on certain oils. 

(a) Rates. There is imposed upon the first domestic 
processing of coconut oil * * * a tax of 3. cents per pound, 
to be paid by the processor. There is hereby imposed (in 
addition to the'tax imposed by the preceding sentence) a 
tax of 2 cents per pound, to be paid by the processor, upon 
the first domestic processing of coconut oil * * * except that 
the tax imposed by this sentence shall not apply when it is 
established * * * that such coconut oil * * * is wholly the 
production of the Philippine Islands * * *. All taxes col¬ 
lected under this section wfith respect to coconut oil wholly 
of Philippine production or produced from materials 
whollv of Philippine growth and production shall be held 
asjL&eparate fund and paid to the. Treasury of the Philip¬ 
pine Islands, but if at any time the Philippine Government 
provides by any law for any subsidy to be paid to the pro¬ 
ducers of copra, coconut oil or allied products,, no further 
payments to the Philippine Islands shall be made under 
this subsection * * *. 

* * # * # * # * 

(g) Collections. All collections except as provided isik 
subsection (a) under this section shall, notwithstanding any® 
other provisions of law be covered into the general fund ofb-i 
the Treasury of the United States.” £/‘ 
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Said Philippine Government has not provided "by ^ny law 
for any subsidy to be paid to the producers of coprp, coco¬ 
nut oil, or allied products. 

6. The manufacture and sale of soap has been, for some 
years past, is now, and plaintiff is informed and Relieves 
will continue to be, one of the most highly competitive in¬ 
dustries in the United States. About ninety per cent of 
the total volume of the soap business in the United States 
has been, at all times herein mentioned, is now, and will 
continue to be, in the future, controlled and handled by a 

few large companies, and the market prices of the 
5 soaps and allied products manufactured and sold by 

plaintiff are therefore impossible to be controlled by 
plaintiff, who must meet the competitive prices prevalent in 
the industry in order to maintain plaintiff’s ordinary vol¬ 
ume of business. 

During all of the period between May 10, 1934, when Sec. 
602of the Revenue Act of 1934 went into effect, and De¬ 
cember 31, 1935, plaintiff was unable to recover any of the 
exactions made from it under the guise of processing taxes 
imposed on it by said Act, amounting to a total of Ope Hun¬ 
dred Sixty Thousand, Eight Hundred Seventy-nipe and 
74/100 Dollars ($160,879.74), by increasing prices and 
thereby passing on the amount of such exactions apd also 
during said period plaintiff has been unable to recover said 
exactions by reducing the prices paid for raw materials, 
wages, and the other costs of operation. 

7. That during said .period from May 10,1934, to Decem¬ 
ber 31, 1935, there was imposed on plaintiff, under and by 
virtue of the foregoing section, a so-called tax in the amount 
of 3c a pound on the processing of Philippine coconut oil, 
amounting to a total of One Hundred Sixty Thousand, Eight 
Hundred Seventy-nine and 74/100 Dollars ($160,879.74). 

The officers, agents, and employees of the Bureau of In¬ 
ternal Revenue of the United States have collected said 
sum from plaintiff, under and by virtue of the express pro¬ 
visions of subsection (f) of said Act, making othep provi¬ 
sions of the Revenue laws (including penalties) applicable, 
under threats of penalties, interest, imposition of a lien 
against plaintiff’s properties and the properties of others 
similarly situated, and distraint or other forcible collection 
proceedings, and l^gans e ,o*.. sngh. , c psaM L .pkintjff and- 
others similarly situated have actually paid the same. 
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8. Thatjmrsuant^to said section of said .Act, and during 

the period from May 10, 1934, to December 31, 1935, the of¬ 
ficers, agents, and employees of the Bureau of Internal Rev¬ 
enue of the United States have collected from the plaintiff 
and others similarly situated the sum of over Twenfv-Six 
~ ‘ ’ M^nDollars ($26,000,000.00), which said fund is 

6 now held in the Treasury of the United~State.s as a 

separate fund and is ear-marked as such for the 
benefit of, and to be paid over to, the Philippine^Islands, 
under and by virtue of said section of said Act; that Sec. 
725 S, Title 3i U. C. A. (c. 756, Sec. 20, 48 Stat. 1233, June 
26, 1934) provides that: 

“Hereafter moneys received by the Government as trus¬ 
tee analagous to the funds named in subsections (b) and 
v (c) of this section, * * * shall likewise be deposited into the 
* Treasury as trust funds with appropriate title, and all 
amounts credited to such trust fund accounts are hereby 
appropriated and shall be disbursed in compliance with the 
terms of the trust;” 

that among the funds specifically enumerated under this 
subsection i$ the “Philippine Special Fund” (Internal Rev¬ 
enue) (2 S 443), and the plaintiff believes and avers that 
said funds collected by virtue of said Sec. 602^4 of the In¬ 
ternal Revenue Act of 1934 are analagous to the funds 
named in subsections (b) and (c) of said Sec. 725 S, and 
the plaintiff further believes and avers that under said 
latter section said funds collected by the Government by 
virtue of said Sec. 602have been deposited in the Trea¬ 
sury of the United States as a trust fund and are held by 
the defendant, William A. Julian, in his official capacity, 
and as such, also as trustee of said fund. 

9. By the Act-of .January 17, 1933.C. 11, 47 Stat. 761, 
et seq ., as amended by the Act of March 24, 1934, c. 84, 48 
Stat. 4 56 et seq., the Congress provided for the grant of in¬ 
dependence to the Philippine Islands _at the time and upon 
the conditions therein expressed. Said acts provided inter 
alia for the adoption of a constitution for the government 
of the Commonwealth of the Philippine Islands, a new 
political entity to be created by said constitution, and upon 
the adoption of said constitution, the election of officers of 
the government of the Commonwealth of the Philippine 
Islands and proclamation by the President of the United 
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States of the results of said election for the termination of 
the Philippine government theretofore existing under the 
authority of the United States and the entry by the new 
government of rights, privileges, powers, and duties as 

provided under said constitution. 

7 Said constitution for the Commonwealth of the. 

, - ---■— ^ '‘"‘•■““•f" 

Philippine Islands has been duly adopted, an eiec- 
tion of officers thereunder has been regiuarlv held, the re- 
suits thereof have been proclaimed hy°* the 
United States, the government theretofore existing 
t MffioW of iKe U niteS'States' was . 

loth day of November, 1935 , 

for thTCommonwealth of the Philippine Islands has entered 
hpou^aHyis^ow in full enjoyment of its rights,’ pmif^es, 
powers, and duties as provided under the constitution. 

By reason of said Acts of January 17,1933, c. 11, 47 Stat. 
761, et seq. y and March 24, 1934, c. *84, 48 Stat. 456, et seq., 
and actions taken thereunder, the JPhilippifio-Islan^is are 
no longer an insular possession of the United Stafe^ and 
are not now and never have been a part of the United jStates 
within Article 1, Section 8, Clause 1 of the' Constitution of 
the United States, but arc a separate political.entity. 

10. That plaintiff is informed and believes and av^rs the 
fact to~T5e fhaf fhefeTs a claim pending against the United 
States in behalf of the Government of the Philippine Is¬ 
lands in excess of the sum of over Twenty-six Milliojn Dol¬ 
lars ($26,000,000.00), repres enting the collections l|>y. the 
Bureau., of .Internal Eevenue of the United States c^f like 
exactions in respect of the processing of Philippine coconut 
oil for the period ending December 31,1935, as provided by 
Sec. 602 34 of the aforesaid Internal Revenue Act of 1934, 
and that demand has been made by the Government of the 
Philippine Islands upon the defendants to pay over to the 
Treasury of the Philippine Islands the balance on hiind to 
date, which is held in the separate fund provided for by 
Sec. 602^ of the aforesaid Internal Revenue Act of 1934, 
and of which the exactions as aforesaid, totaling One Hun¬ 
dred Sixty Thousand, Eight Hundred Seventy-nine and 
74/100 Dollars ($160,879.74), paid by the plaintiff or in its 
behalf, as and for the 3c a pound exaction in respect of the 
processing of Philippine coconut oil, comprise a part, and 
plaintiff is informed and believes that the said government. 
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of the Philip pin e Islands vvill in the future claim the pro- 
ceeds_o£ the .collection..of such exactions. The defendant 
John R. McCarl, as Comptroller General and head 

8 of the General Accounting Office of the United States, 
claims to have the power and legal authority to cer¬ 
tify and allow the said claim of the Philippine Islands. 
The defendants, Henry Morgenthau, Jr., as Secretary of 
the Treasury of the United States, and William A. Julian, 
as Treasurer of the United States, claim to have the legal 
power and authority to certify and allow the said claim 
of the Philippine Islands and to grant and issue warrants 
for the disbursement of the said separate fund from the 
Treasury of the United States to the Government of the 
Philippine Islands, and plaintiff has reasonable grounds 
to fear that without the restraint of this Honorable Court 
they may do so in the very near future. 

11 . The oils referred to in Sec. 602 */2 of the Revenue Act 
of 1934 and more especially coconut oil are not produced 
in any substantial quantity within the United States but 
compete for use in food products such as salad oil, mar¬ 
garine and confections, and in soaps with oils and fats, 
such as grease and tallow, which are produced domestically 
by the farmer and dairy interests of the United States, 
and the. purpose of the Congress in imposing the so-called 
t axes ’men tioned in said Sec_ 602 *4 was not to raise revenue 
bu’t tpjpurtjiei; the ..general plan of regulation .of agriculture 
and manufacturing incorporated in the Act of May 12, 
K33jTTEa^r^2p,"48 Sfat. 31, known as the “Agricultural 
Adjustment Act of 1933”. The purpose of such exaction 
from Ji m users^of y said coconut bills solely to reduce the 
consumption of that product and thereby regulate the pro¬ 
duction and Increase the price of domestic fats and oils and 
foxce. lheir hoiisumption. as a. substitute for coconut oil 
Upon the plaintiff , and others similarly situated and at the 
same time jto create a fund out o£-such illegaL exactions to 
be paid to the Philippine Government to compensate it for 
the breach of the agreement of the American Government 
to permit the entry of Philippine coconut oil products into 
the United, Staies free from the imposition of a duty or 
other restrictions for a limited number of years after inde- 
pendence.is granted to the Philippine Islands. 

9 12. That plaintiff is advised by its counsel, and be¬ 
lieves, and upon information and belief alleges that 
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Sec. 602^4 (a) of the Revenue Act of 1934 is unconstitu¬ 
tional and void, insofar as it authorizes the levy and assess¬ 
ment of the said exactions in the guise of a processing taxY 
of 3c a pound upon Philippine coconut oil and the collection 
thereof from the plaintiff, and others similarly situated, and 
the payment of said exactions to the Treasury of the Philip¬ 
pine Islands, for the following reasons: 

(a) The imposition of said so-called tax upon plaintiff 
and others similarly situated, does hot come"within [the tax¬ 
ing power of Congress under Article 1, Section 8, Clause 1 
of the Constitution of the United States, in that it Was no t 
imposed to pay the debts or provide for the common de¬ 
fense or the-general welfare oTtKe United Stales Tut was 


i mpo sed for the.benefit of theTTin^^^ are 

not a part of the United States - within th e .meaning, of. this 

"Y., " 

clause^ 

(bj The said tax imposed by Sec. 602 y 2 ' (a) of the Reve¬ 
nue Act of 1934 upon Philippine coconut oil first domes¬ 
tically processed by plaintiff, and others similarly situated, 
is in violation of the Fifth Amendment to the Constitution 
of the United States, which provides in part: 

“No person shall be * * * deprived of life, liberty or prop¬ 
erty, without due process of law * * * ? 9 

The plaintiff and others similarly situated, are dJeprived 
of tneir.pEPpertv^^the y^^ble.prQpei^aagWs.o|.,eaEO^ 
ii^ on tliek^bjisyiess unmolested bv..illegal and prohibitory y 

<gartiiw fftHfh-agfejot i? ur - - 

poses, but ar.e lexj&d p.n.one group of personsJ^jaagg^ ^ 
sors of Philippine coconut oil, being; the plainti ff aat Lofhgtg. 
similarly situated, for the exclusive benefit of. another_grp,up 
or other groups of persons^ 

10 “'tc)" The attempt Tiv Congress to impose the so- 

called tax provided for imSec. 602^4aJ~bf the Reve- 


called tax provided for mnSecTBOS^-vaJTfthe Reve¬ 
nue Act of 1934 as a means to the end of regulating produc¬ 
tion in the several States was an attempt to exercise a 
power not expressly grante d to the Fed eral Government 
and not impliedly necessary for the exercise of any panted 
power,-but is reserved to the States under theTenth Amend- 
ment, which is as follows: 

“The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved 
to the States respectively or to the people.” 
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(d) The said alleged taxes can not be levied under Ar¬ 
ticle 1, Section 3, Clause 3 of the Constitution, regulating 
commerce, be^^se the ^rocessiiig of coeonut oil .done by 
plaintiff, is imintrastate commerce and cannot be regulated 
hy-Goagcess. 


(e) The allied processing, tax-imposed by said Section 
602 y 2 (a) oHhe Revenue Act of . 1934,.upon Philippine coco¬ 
nut oil is whimsical, arbitrary, and unreasonable for the 
reason that it is in fact an attempt by the Congress to regu¬ 
late and control the intrastate manufacturing business of 
the taxpayer and to force the taxpayer and other users of 
such coconut oil to discontinue in whole or in part the use 
of such oil and to use as substitutes therefor oils and fats 
produced domestically bv the farmers and dairy interests 
of the United States and to further the general scheme of 
control of agricultural production contained in the Agri¬ 
cultural Adjustment Act of 1933. Under the guise and 
subterfuge of laying an excise tax on the processing of such 
coconut oil the Congress seeks to unreasonably and arbi¬ 
trarily exercise the power not permitted to it under the 
Constitution of the United States; and the laying of such 
tax by the Congress is therefore in contravention of the 
Tenth Amendment to the Constitution of the United States. 

(f) The Act. should it be construed as orovi diner 
11 for a “tax” within the meaning of Article 1. Section 
8 , Clause 1 of the Constitution, violates Article 1, 
Section 9, Clause 7 of the Constitution providing: 


“No money shall be drawn from the Treasurv but in con- 
se^ugaca-Ol appropriations made by law * ” 

The Act makes no provision for the putting~of the pro¬ 
ce eds d erived from it into the Treasuryand jt assumes, to 
dispose^ of^fiie proceeds derived from it (1) without any 
appropriation at all, and (2) without, any valid.appropria¬ 
tion made By law. If the Act should be construed as an ap¬ 
propriation, it is not an appropriation made bv law because 
it violates Title 1, U. S. C. A., Sec. 25, and Title 31, U. S. 
CTA., Sec. 627 concerning appropriations. 

13. That plaintiff hag marh> dpirmriH on the defendants by 
filing a claim with the Commissioner of Internal Revenue 
for aj :P.fuud^a£anor.tion oiLthe.alleged tax paid by it under 
Sec. 602y 2 (a) of the Internal Revenue Act of 1934 and in¬ 
tends to file a claim for the remaining portion of said al- 
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leged tax; and is informed and believes and , therefore, 
avers that several like claims have alscHS^hn filed by -others 
similarly situated as the plaintiff, and that the s^id Com¬ 
missioner has denied the said claims, and plaintiff is in¬ 
formed and believes and, therefore alleges the fact to be, 
will continue to deny the claims of the plaintiff ar d others 
similarly situated; that if all or any part of the said sepa¬ 
rate fund of over Twenty-six Million Dollars ($26,000,- 
000 .00) which has been paid by plaintiff and others simi¬ 
larly situated under the guise of processing taxes upon 
Philippine coconut oil as aforesaid is paid over to the Trea¬ 
sury of the Philippine Islands, and which in equity and 
good conscience belongs to plaintiff and others similarly 
situated, the said sum so paid will be irretrievably lost 
and can not be recovered either bv the United States 
12 or plaintiff and others similarly situated, anjd unless 
the relief prayed for herein is granted by tlpiis Hon¬ 
orable Court the plaintiff and others similarly situated will 
suffer irreparable loss and injury by reason thereof; and 
further that because of the exceptional circumstances here¬ 
inbefore recited and referred to, unless immediate equitable 
relief is granted, plaintiff and others similarly situated will 
be deprived of their property, i. e., the alleged ta^es paid 
by them and now held in the separate fund in the Treasury 
of the United States, and will be deprived of their property 
rights without due process of law, contrary to the Fifth 
Amendment to the Constitution of the United States. 

14. These plaintiffs have been advised .and ^h.e.reJ ? pre, al¬ 
lege thaTfhre'sum of over Twenty-six Million Dollars ($26,- 
000 ,000.00), or such sum as there is at present in the hands 
of the defendants, consists solely of exactments from the 
plaintiff and others similarly situated and has never been 
nor can it_ever become the property of the United States; 
that the defendants hold said fund in trust, not for the 
Philippine Government, but for the plaintiffs and others 
who were improperly forced to contribute thereto, and that 
said sum constitutes a trust fund within the jurisdiction of 
this Court for the following reasons: 

(a) Sec. 602 y 2 (a) of the Internal Revenue Act of 1934 
con^titutes"fhe said land a .trust, and Sec. 725,S, Tftle 31, 

U. C. A. (c. 756, Sec. 20, 48 Stat. 1233, June 26,1934) recog^ 
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nizes this fund as. a. trust and*.tkerefox v Q,^ipakes the Trea¬ 
sury of the. United jStates. trustee .ander.-said-trust.and 

(b) The moneys collected from the plaintiff and others 
similarly situated under the pretended authority of Sec. 
602 J / 2 (a) of the Revenue Act of 1934 are held by the Trea¬ 
sury of the United States as trustee for the benefit of the 
plaintiff and others similarly situated because said Act is 
unconstitutional and void in its entirety; 
and plaintiff is advised and believes and so believing alleges 
that having involuntarily and under coercion contributed to 
said fund it r has the right to follow such sum into the trust 
fund hereinbefore mentioned, and that it should now be 
permitted to recover in this action its proportionate share 
of said fund before same is allowed to leave the jurisdiction 
of this Court. 

13 15. Plaintiff and over two hundred (200) others 

who are similarly situated have contributed to the 
aforesaid trust fund under the terms and conditions as 
hereinbefore set forth in paragraph 7 hereof, and if these 
plaintiffs and the others similarly situated are denied the 
relief prayed for herein the inevitable result will be a multi¬ 
plicity of actions at law, the fruits of which will be, at the 
most, doubtful and uncertain, as will more fully hereinafter 
appear. Whereas, in this Honorable Court the rights of 
the parties may be speedily determined and adjudicated and 
the plaintiff, as well as all others similarly situated, be 
given full and complete relief. 

16. Plaintiff Js ..informed..and believes and so believing 
alleges that unless it is permitted to recover the sums paid 
as._afo.resaid from the said separate fund now held by the 
Treasury of the United States as trustee its remedy at law 
will prove tp be wholly inadequate for the following rea¬ 
sons 

(a) If and when the defendants should.pay the said fund 
intp.„theTITreasury qf the Philippine. Island Government 
there is-no proceeding provided by law for the recovery 
thereof by the plaintiff or others similarly situated. 

(b) Plaintiff is advised, believes and, therefore, avers 
that even if it recovered a final judgment in such a suit, the 
government may nullify such a judgment by refusing to 
make the necessary appropriation to pay the amount there- 


HENRY MORGENTHAU, JR., ET AL. 


13 


of. Moreover, plaintiff is advised, believes and, therefore, 
avers tb'at Congress may enact legislation limiting Recovery 
of any such enactments paid by plaintiff and hindering and 
delaying any limited recovery permitted. Plaintiff is fur¬ 
ther advised, believes and, therefore, avers that the mere 
threat that such an amendment will become law makes the 
availability of a legal remedy so doubtful and uncertain as 
to require equitable relief. 

(c) That the Acts pertaining to the refunding of taxes 
improperly collected are ambiguous and doubtful with re¬ 
spect to the remedy of a taxpayer to recover Philippine 
coconut oil taxes paid under Sec. 602*4 (a) of the.Revenue 
Act of 1934 for the reason that the fu nd collected can .not 
become or focm-^..part of the general fund cdLi&eJ3i&i&ljry 

JliaJGAUciLStates and said Acts have never bedn iater- 
preted by any Court of the United States in connection with 
Sec. 602j4 (a) or any similar statute. 

Therefore, this Court of Equity has jurisdiction over this 
fund and ought not to permit the defendants to deprive this 
plaintiff and others similarly situated of said fund 
14 by an illegal disbursement thereof; that this Court 
should require the defendants to account for and 
return to the plaintiff and all others entitled thereto 
the said sum of money from whom it was wrongfully 
obtained and not require this plaintiff and others to 
look to a remedy at law for their relief. This plain¬ 
tiff further alleges that since the exaction is not a tax 
and has not been nor can it ever be lawfully covered into 
the Treasury of the United States, it is at least uncertain 
whether this plaintiff and others similarly situated could 
recover said fund as a “tax illegally collected’’, or ihat this 
plaintiff and the other involuntary contributors cbuld re¬ 
cover damages against the United States for the collection 
of the illegal exactions hereinbefore referred to. 

WHEREFORE, THE PREMISES CONSIDERED, 
PETITIONER PRAYS: 

1 . That process issue out of this Honorable Court di¬ 
rected to the defendants requiring them to appeaf herein 
and answer the exigencies of this amended bill of complaint. 

2 . That the Court declare that the tax levied by Section 
602}4 (a) of the Revenue Act of 1934 upon the pressing 
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of coconut oils is unconstitutional and void in that it is not 
a valid exercise of the taxing power and is not levied under 
any other power granted to Congress by the Constitution 
and is in violation of the Tenth Amendment to the Consti¬ 
tution ; and in that it takes property without due process of 
law in violation of the Fifth Amendment to the Constitu¬ 
tion; and in that its payment to the Treasury of the Philip¬ 
pine Islands is in violation of Article 1, Section 9, Clause 5 
of the Constitution. 

3. That this Court grant plaintiff a temporary restrain¬ 
ing order and preliminary injunction against the defendants 

. and each of them enjoining each and all of the defendants, 
their officers, agents, and all persons acting in aid of the 
said defendants, and their successors in office, from (a) 
certifying and allowing the claim of the Government 
15 of the Philippine Islands against the United States, 
for all or any part of the moneys now held in a 
separate fund in the Treasury of the United States, and 
which have been realized and received from the taxes im¬ 
posed upon Philippine coconut oil under color of Sec. 602 y' z 
of the Internal Revenue Act of 1934, and (b) authorizing 
the payment of and actually paying the same to the Treas¬ 
ury of the Philippine Islands as to all or any part of the 
moneys now held in said separate fund in the Treasury of 
the United States and realized from taxes imposed and 
paid under color of said Sec. 602y 2 of the Revenue Act of 
1934, such restraining order to be effective only until the 
matter of plaintiff’s application for a preliminary injunc¬ 
tion shall be disposed of; and plaintiff prays that upon 
final hearing this Court enter a final order and decree to 
the same effect. 

4. That said sum of over Twenty-six Million Dollars 
($26,000,000.00), so unlawfully collected, withheld, and re¬ 
tained by said defendants under the color of said Act, be 
declared a trust fund in the hands of the defendant or 
defendants for the use and benefit of the plaintiff and all 
others similarly situated, and that upon final hearing a de¬ 
cree be entered requiring the defendant or defendants to 
account for and return to the plaintiff and all others simi¬ 
larly situated whatever sum or sums may be found to be 
due. 
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5. And for such other and further relief as to the Court 
may seem meet and proper. 

HASKINS BROS. & CO. 

By: WILLIAM NEWTONJ JR., 

Vice president. 

WILLIAM STANLEY, 

A. C. MUNGER, 

First National Bank Building, 

Omaha, Nebraska, 

J. EDWARD BURROUGHS, 

Attorneys for Plaintiff. 

16 District of Columbia, ss: 

William Newton, Jr., being first duly sworn, deposes and 
says that he is the Vice President of Haskins Bros. & Co., 
a corporation, the plaintiff in the above entitle^ cause; 
that he is duly and legally authorized by said corporation 
to make, and does make, this affidavit for and on it^ behalf; 
that he has read the above and foregoing amende^ bill of 
complaint, by him subscribed, and that the facts 1 therein 
stated of his own knowledge are true, and those stated on 
information and belief, he believes to be true. 

WILLIAM NEWTON, JR. 

Subscribed and sworn to before me this 28th day of Feb¬ 
ruary, 1936. 

RUTH M. KELM, 

Notary Public. 

(Notarial Seal) 

17 Motion to Dismiss Bill of Complaint. 

i 

Filed March 23, 1936 

Come now Henry Morgenthau, Jr., Secretary of th^ Trea¬ 
sury of the United States; William A. Julian, Treasurer of 
the United States; and John R. McCarl, Comptroller Gen¬ 
eral of the United States, and move the court to dismiss 
the bill of complaint filed herein on the following grpunds: 

I. Said bill of complaint does not state facts sufficient to 
constitute a valid cause of action in equity against jhe de¬ 
fendants or any of them. 
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II. This Court is without jurisdiction over these defen¬ 
dants and over the subject matter of this suit, and is with¬ 
out jurisdiction to grant the relief prayed for in the 

18 bill, for the reasons: (a) this suit is an attempt to 
restrain the use by the United States of America of 

its property and to require the said United States of Amer¬ 
ica to pay its property over to plaintiff and others and, 
consequently, is in reality a suit against the United States 
of 1 America . whicLjnay not be sued without its consent and 
has not consented to be sued herein; (b) the United States 
of America is a necessary party to this proceeding; (c) the 
Commonwealth of the Philippine Islands is a necessary 
party to this proceeding; (d) plaintiff has a plain, adequate, 
and complete remedy at law for the enforcement of any 
rights which it may have by reason of the facts stated in its 
bill of complaint; and (e) plaintiff has no such interest in 
the subject matter, nor is any such injury inflicted or threat¬ 
ened, as enables it to bring this action or to secure an in¬ 
junction or other relief against these defendants. 

III. There are no facts set forth in the bill which con¬ 
stitute any proper ground for the institution of a class suit, 
and there are no facts set forth in the bill which authorize 
the plaintiff to represent any parties other than itself. 

LESLIE C. GARNETT, 

United States Attorney. 

1 H. L. UNDERWOOD, 

Assistant United States Attorney. 

ROBERT H. JACKSON, 

Assistant Attorney General: 

ANDREW D. SHARPE, 

F. A. LeSOURD, 

Special Assistants to the 
Attorney General. 

19 Opinion of Justice Bailey. 

Filed April 27, 1936 

In my opinion Section 602 y 2 (a) of the Revenue Act of 
1934 is not unconstitutional. The plaintiff attacks the act 
upon the grounds: 
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First: That the enactment of Sec. 602^4 is an attempt on 
the part of Congress to regulate the price of and increase 
the demand for domestic fats and oils; that this is not with¬ 
in the scope of the powers granted to Congress by the Con¬ 
stitution either in the commerce clause or elsewhere; and 
that such regulation is one that is reserved to the| States 
by the Tenth Amendment. 

Second: That where, as here, an exaction, although 
styled a tax, appears upon the face of the statut^ to be 
nothing but an unconstitutional scheme to raise the price 
of and increase the demand for domestic fats and hils, the 
levy is not an exercise of the taxing power of Congress be¬ 
cause it is not levied to produce revenue for the general 
welfare and refusal to pay it is the citizen’s constitutional 
right. 

Third: That even if the exaction can be considered as an 
exercise of the taxing power, it is such an exercise as is 
prohibited by the Fifth Amendment, because the raising of 
money for the benefit of the Philippine Islands is not taxa¬ 
tion for a public purpose. 

The effect of the protective tariff is to increase the de¬ 
mand for goods manufactured in this country by le^Tying a 
high import duty on foreign goods. The act in question 
does not attempt to regulate the production of domestic fats 
and oil although its effect may be as in the case of the pro¬ 
tective tariff to stimulate their production. There is no 
doubt that Congress has the power to levy a processing 
tax, and it would seem to be immaterial whether this 
20 particular tax is levied upon the oil when imported 
or when it is used in manufacture. 

The fact that the proceeds of this tax are to be jp aid to 
the Philippine Government does not impair the validity of 
the Act. The plaintiff in its bill alleges that one of the pur¬ 
poses of this act is to “ create a fund out of such illegal 
exactions to be paid to the Philippine Government to com¬ 
pensate it for the breach of the agreement of the American 
Government to permit the entry of Philippine coconut oil 
products into the United States free from the imposition 
of a duty or other restrictions for a limited number of years 
after independence is granted to the Philippine Islands.” 

The debts of the United States for the payment of which 
Congress may lay and collect taxes, etc. under Article I, 




18 


HASKINS BEOS. & CO. VS. 


Section 8 of the Constitution are not merely those which 
constitute a legal obligation but include obligations such as 
the one referred to which are morally obligations upon the 
United States. I see nothing unconstitutional in the lay¬ 
ing of this excise tax, which is in the nature of an import 
duty for the purpose of carrying out the agreement made 
by Congress with the Philippine Islands. It would seem 
therefore that the levying of this tax may be sustained both 
under this provision of the Constitution as well as under 
the power to regulate commerce. 

I may add that I have read the opinion of District Judge 
Yankwich in the case of the Los Angeles Soap Company v. 
Kogan and I agree entirely with his opinion on the consti¬ 
tutionality of this act. 

There is an additional reason why the bill will not lie. 
The fund w’hich the plaintiff seeks to reach is held in the 
Treasury of the United States. It is true that it is held as 
a separate and as a trust fund, but the real trustee is not 
the defendants who are, at most, mere custodians for the 
United States. To reach this fund the trustee, the United 
States Government, whether it holds it under an express 
trust, or as the plaintiff implies, as a trustee ex raaleficio, 
is a necessary party, and it has not consented to be sued in 
this manner. 

The bill should be dismissed with costs. 

' JENNINGS BAILEY, 

Justice. 


21 Decree Dismissing Bill of Complaint. 

Filed April 29, 1936 

This cause having come on for hearing upon the motion 
filed on behalf of the defendants to dismiss the bill of com¬ 
plaint and upon the application of the plaintiff for a pre¬ 
liminary injunction, and the matter having been submitted 
to the Court upon written briefs and arguments of counsel 
for the respective parties, and the Court being of the opin¬ 
ion that, the bill of complaint does not state facts sufficient 
to constitute a valid cause of action in equity against the 
defendants for the reason that Section 602 y 2 (a) of the 
Revenue Act of 1934 is constitutional, and being of the opin¬ 
ion that the Court is without jurisdiction for the reason 
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that the action is in reality a suit against the United States 
of America which is a necessary party and which has 

22 not consented to be sued in this manner; 

NOW, THEREFORE, it is hereby ORDERED, 
ADJUDGED, and DECREED that the plaintiff’s amended 
bill of complaint be and it is hereby dismissed with cjosts to 
the defendants. 

Done in open court this 29th day of April, 1936. 

JENNINGS BAliEY, 

Justice. 

Approved: 

WILLIAM STANLEY, 

Attorney for Plaintiff. 

ROBERT' H. JACKSON, 

Assistant Attorney General, 

Attorney for Defendants. 

From the foregoing decree the plaintiff, Haskins Bros. & 
Co., in open court, notes an appeal to the United States 
Court of Appeals for the District of Columbia, ahd the 
Court fixes the bond on appeal in the sum of Fifty Dollars 
($50.00) cash, or an undertaking in the sum of One Hun¬ 
dred Dollars ($100.00). 

JENNINGS BAILEY, 

Justice. 

23 Memorandum. 

April 29, 1936—$50.00 deposited in lieu of undertaking on 

appeal. 


Assignment of Errors. 

Filed April 29, 1936 

Comes now plaintiff and says that, in the record in the 
proceedings of the said Court in the above entitled cause 
and in the decree made and entered therein on the 29th 
day of April, 1936, there is manifest error and fo t error 
the said plaintiff assigns the following: 

(1) The Court erred in sustaining defendant’s motion to 
dismiss plaintiff’s Amended Bill of Complaint, because such 
action was contrary to the law. 
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(2) The Court erred in over-ruling and not sustaining 
plaintiff’s motion for a preliminary injunction because 
said ruling was contrary to the law. 

Wherefore, plaintiff prays that said Decree be, in all . 
things, reversed, with instructions to the said Supreme 
Court of the District of Columbia to grant plaintiff a pre¬ 
liminary injunction. 

WILLIAM STANLEY, 

A. C. MUNGER, 

First National Bank Building, 
Omaha, Nebraska. 

J. EDWARD BURROUGHS, JR., 
Attorneys for Plaintiff. 

24 Designation of Record. 

Filed April 29, 1936 

To the Honorable Frank E. Cunningham, Clerk of the Su¬ 
preme 1 Court of the District of Columbia: 

You will please include in the record upon appeal in the 
above entitled cause the following documents and proce¬ 
dures : 

1. Plaintiff’s Bill of Complaint as amended. 

2. Defendant’s Motion to Dismiss. 

3. Opinion of the Court. 

4. Decree of the Supreme Court of the District of Colum¬ 
bia including the Notation of Appeal and the Order Fixing 
the Appeal Bond. 

5. Plaintiff’s Assignment of Errors. 

6. Memorandum of Deposit of Cash Bond. 

7. This Designation. 

•8. Clerk’s Certificate. 

WILLIAM STANLEY, 

A. C. MUNGER, 

First National Bank Bldg., 
Omaha, Nebraska. 

J. EDWARD BURROUGHS, JR., 
Attorneys for Plaintiff. 

Approved: 

F. A. LeSOURD, 

Special Assistant to the 
Attorney General. 
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25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 24, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel, herein filed, copy of which is made part of 
this transcript, in cause No. 60299 in Equity, wherein Has¬ 
kins Bros. & Co., a body corporate, is Plaintiff and Henry 
Morgenthau, Jr., Secretary of the Treasury of the United 
States et al are Defendants, as the same remains upon the 
files and of record in said Court. 


In testimony whereof, I hereunto subscribe my naijie and 
affix the seal of said Court, at the City of Washington, in 
said District, this 1st day of May, 1936. 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 

[Seal Supreme Court of the District of Columbia.] 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6710. Haskins Bros. & Co., Appellant, vs. Henry Mor- 
genthau, Jr., Secretary of the Treasury of the United States 
et al. United States Court of Appeals for the District of 


Columbia. Filed May 1, 1936. Moncure Burke, Clerk. 
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IN THE 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 

APRIL TERM, 1936—SPECIAL CALENDAR. 

No. 6710. 

HASKINS BROS. & CO., a body corporate,, 115 
Hickory Street, Omaha, Nebraska, 
Appellant, 

v. 

HENRY MORGEXTHAU, JR., Secretary ^f the 
Treasury of the United States, WILLIAM A. 
JULIAN, Treasurer of the United States, and JOHN 
R. MC CARL, Comptroller General of the jjnited 
States, 

Appellees. 

On Appeal from the Supreme Court of the District 

of Columbia. 

BRIEF FOR THE APPELLANT. 

Opinion Below. 

The opinion of the Supreme Court of the District of 
Columbia and the decree dismissing the amended bill 
of complaint are printed in the Record at pages 16 to 
19. I 
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Jurisdiction. 

The decree dismissing the amended bill of complaint 
was entered April 29, 1936 (R. 19). An appeal was 
taken and allowed on the same day (R. 19). The juris¬ 
diction of this Court is invoked under Title 18, Section 
26 of the Code of Laws for the District of Columbia. 

Questions Presented. 

I. 

Whether,, under the circumstances disclosed in the 
present case, the Supreme Court of the District of Co¬ 
lumbia properly dismissed the amended bill of com¬ 
plaint herein and refused to grant a temporary in¬ 
junction against the payment by the appellees to the 
Treasury of the Philippine Islands of the funds ac¬ 
cumulated by the collection of the so-called tax of 3^ 
per pound on coconut oil wholly of Philippine produc¬ 
tion as sought to be levied by Section 602% (a) of the 
Revenue Act of 1934. 

II. 

Whether that portion of Section 602% (a) of the 
Revenue Act of 1934 which places the so-called tax of 
3£ per pound on coconut oil wholly of Philippine pro¬ 
duction is constitutional. 

III. 

Whether the Supreme Court of the District of Col¬ 
umbia had jurisdiction to try and determine this case: 

A. Because the plaintiff has no adequate remedy at 
law and in order to prevent a multiplicity of 
suits. 
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B. Because the United States is not an indispensa¬ 
ble party. 

C. Because this is properly a class suit. 

Statutes and Other Authorities Involved. 

1. That portion of Section 602 1 / 4 (a) of the Revenue 
Act of 1934 which seeks to place a so-called tax of 3^ 
per pound on coconut oil wholly of Philippine produc¬ 
tion, Appendix, infra, pages 72-75. 

2. Chapter 277, 48 Stat. 688, and relevant sections 
of the Constitution of the Philippine Islands as set 
forth in Appendix, infra, pages 75-80. 

3. Section 725 S, Title 31 U. S. C. A. (c. 756, See. 20, 
48 Stat. 1233, June 26, 1934), A'ppg rufe , infra, page! 

Statement. 

Appellant (hereinafter called the taxpayer) and 
others in whose behalf this suit was brought are en¬ 
gaged in the manufacture of soaps and allied products. 
Taxpayer owns and operates for such purpose a plant 
at Omaha, Nebraska, where the processes of manufac¬ 
ture are carried on exclusively intrastate in character, 
within the limits of the State of Nebraska. In the 
course of its business taxpayer necessarily uses large 
quantities of coconut oil wholly the product of the 
Philippine Islands, which use constitutes the first do¬ 
mestic processing of said oil under the terms of Section 
602(a) of the Revenue Act of 1934. Under said sec¬ 
tion there is imposed a processing tax of 3^ per pmnd 
upon the first domestic processing of coconut oil, Whol¬ 
ly the product of the Philippine Islands, said tax jo be 


4 


paid by the processor. Section 602(a) further pro¬ 
vides that all taxes collected from the processing of 
coconut oil wholly of Philippine production or pro¬ 
duced from materials wholly of Philippine growth and 
production shall be held as a separate fund and paid 
to the Treasury of the Philippine Islands, but if at any 
time the Philippine Government provides by any law 
for any subsidy to be paid to the producers of copra, 
coconut oil, or allied products, no further payments to 
the Philippine Islands shall be made. Pursuant to 
said section of said revenue act, there was imposed on 
taxpayer a So-called tax in the amount of 3^ per pound 
on the processing of Philippine coconut oil amounting 
to a total of $160,879.74, covering the period from May 
10,1934, to December 31,1935. There has likewise been 
levied upon the other users of coconut oil engaged in 
the manufacture of soap a similar exaction, and ac¬ 
cording to the last information on the subject a fund 
of approximately $28,000,000 has accumulated from the 
imposition of the alleged tax, and this sum is being in¬ 
creased monthly. The said fund of $28,000,000 and all 
accretions thereto is now held by the appellees (herein¬ 
after called the defendants) as a separate fund for the 
benefit of and to be paid over to the Treasury of the 
Philippine Islands. 

On December 18, 1935, taxpayer filed, in its own be¬ 
half and in behalf of others similarlv situated, its bill 
of complaint in the Supreme Court of the District of 
Columbia, and on February 28, 1936, an amendment 
thereto was filed wherein the taxpayer sought to re¬ 
strain the defendants from paying over said fund to 
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the Treasury of the Philippine Islands on the ground 
that said Section 602 V*> (a) of the Revenue Act of 1934 
is unconstitutional; that taxpayer is without an ade¬ 
quate remedy at law and will be irreparably damaged 
unless such injunction is granted. Taxpayer also asked 
that the fund so collected and retained bv the defend- 
ants be declared a trust fund in the hands of I the de¬ 
fendants for the use and benefit of the taxpayer and 

all others similarly situated and in whose behalf this 

* 

suit was brought, and that a decree be entered requir¬ 
ing the defendants to account for and return to the tax¬ 
payer and those in whose behalf the suit was brought 
whatever sum or sums might be found to be due. 

In support of the relief prayed for, taxpayer alleged 
that it was compelled to meet the competitive prices 
prevalent in the industry and, therefore, was uiiable to 
recover any of the exactions made from it under the 
guise of processing taxes imposed upon it by said act, 
by increasing prices and passing on the amount pf such 
exactions. Taxpayer also alleged it had been unable 
to recover said exactions by reducing the prices paid 
for raw materials, wages, and other costs of operation; 
that taxpayer had made demand on defendants for the 
return to it of the exactions, by filing with the Commis¬ 
sioner of Internal Revenue a claim for a portiop of the 
exactions and that said Commissioner had denied said 
claim; that a demand for the payment of the totlal sum 
of Twenty-eight Million Dollars ($28,000,000.00) had 
been filed with the defendants on behalf of the Govern¬ 
ment of the Philippine Islands. By the Act of pVIarch 
24, 1934, (c. 84, 48 Stat. 456, et seq.), Appendix, infra, 
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pages 80-100. Congress provided for the grant of inde¬ 
pendence to the Philippine Islands at the time and 
upon the conditions therein expressed, and the Philip¬ 
pine Islands have done all things necessary to perfect 
their independence. Taxpayer alleged that the pur¬ 
pose of Congress in imposing the so-called taxes men¬ 
tioned in said Section 602% (a) was not to raise reve¬ 
nue but to further the general plan of regulation of 
agriculture and manufacturing incorporated in the Act 
of May 12,1933, c. 25, 48 Stat. 31, known as the “ Agri¬ 
cultural Adjustment Act of 1933,” and at the same 
time to create a fund out of such illegal exactions to be 
paid to the Philippine Government, providing the 
Philippine Government does not grant any subsidy to 
the producers of copra, coconut oil, or allied products 
within the Philippine Islands, to compensate it for the 
breach of the agreement of the American Government 
to permit the entry of Philippine coconut oil products 
into the United States free from the imposition of a 
duty or other restrictions for a limited number of vears 
after independence is granted to the Philippines; that 
the act pertaining to the refunding of taxes improperly 
collected is ambiguous and doubtful with respect to the 
remedy of taxpayers to recover taxes paid under said 
Section 602% (a) for the reason that the fund collected 
cannot become or form a part of the general fund of 
the Treasury of the United States and said act has 
never been interpreted by any court in connection with 
Section 602% (a) of the Kevenue Act of 1934 or any 
similar statute. 

Defendants filed a motion to dismiss upon the fol¬ 
lowing grounds: 
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1. ‘ 4 Said bill of complaint does not state facts suffi¬ 
cient to constitute a valid cause of action }n equity 
against the defendants or any of them. 

2. 4 ‘This Court is without jurisdiction over these 
defendants and over the subject matter of this suit, 
and is without jurisdiction to grant the relief prayed 
for in the bill, for the reasons: (a) this suit is an at¬ 
tempt to restrain the use by the United States of 
America of its property and to require the said United 
States of America to pay its property over to plaintiff 
and others and, consequently, is in reality a suit 
against the United States of America, which may not 
be sued without its consent and has not consented to be 
sued herein ; (b) the United States of America is a nec¬ 
essary party to this proceeding; (c) the Commonwealth 
of the Philippine Islands is a necessary party to this 
proceeding; (d) plaintiff has a plain, adequate, and 
complete remedy at law for the enforcement of any 
rights which it mav have by reason of the faci:s stated 
in its bill of complaint; and (e) plaintiff has no such in¬ 
terest in the subject matter, nor is any such injury in¬ 
flicted or threatened, as enables it to bring thjs action 
or to secure an injunction or other relief against these 
defendants. 

3. “There are no facts set forth in the bill 
which constitute any proper ground for the institution 
of a class suit, and there are no facts set forth in the 
bill which authorize the plaintiff to represent any par¬ 
ties other than itself.” 

The Supreme Court of the District of Columbia dis¬ 
missed the bill of complaint as requested by the de¬ 
fendants and refused to grant a temporary injunc- 



tion, and an appeal was taken to this Court on the 1st 
day of May, 1936. 

Specification of Errors to be Urged. 

The errors assigned by taxpayer (K-. 19-20) are as 
follows: 

(1) The Court erred in sustaining defendant's mo¬ 
tion to dismiss taxpayer’s amended bill of complaint, 
because such action was contrary to the law. 

(2) The Court erred in over-ruling and not sus¬ 
taining taxpayer's motion for a preliminary injunction 
because said ruling was contrary to the law. 

Summary of Argument. 

L 

The Supreme Court of the District of Columbia err¬ 
ed in dismissing the amended bill of complaint and in 
holding that portion of Section 602V*> (a) dealing with 
coconut oil wholly of Philippine production constitu¬ 
tional for the following reasons: 

(1) Where, as here, an exaction, although styled a 
tax, appears upon the face of the statute to be nothing 
but an unconstitutional scheme to regulate the price of 
agricultural products, which regulation is one that is 
reserved to the States bv the Tenth Amendment, the 
levy is not an exercise of the taxing power of Con¬ 
gress, because it is not levied to produce revenue for 
the general welfare and refusal to pay it is the citi¬ 
zen’s constitutional right. 

(2) Even if the exaction can be considered as an 
exercise of the taxing power, it is such an exercise as is 
prohibited by the Fifth Amendment. 
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(3) The enactment of that portion of Sectibn 602% 
(a) of the Revenue Act of 1934 is not within the scope 
of the powers granted to Congress by the Constitution 
in the commerce clause or elsewhere. 


The Court had jurisdiction and should have enter¬ 
tained the amended bill of complaint for the fallowing 
reasons: 

(1) The Supreme Court of the District of Colum¬ 
bia had jurisdiction to entertain the amende^ bill of 
complaint on the grounds that the extraordinary and 
entirely exceptional circumstances alleged in the 
amended bill of complaint deprive the taxpayer of a 
plain, adequate, and complete remedy at law, and to 
avoid a multiplicity of suits. 

(2) As the monev has been exacted from the tax- 
payer and others similarly situated and is held by the 
defendants in trust for the Philippine Islands under an 
act which is unconstitutional, this Court has the power 
and should take jurisdiction of the trust, and declare 
that the fund paid in belongs to the taxpayer and others 
who have contributed thereto. 

: I 

(3) The United States is not an indispensable party 

in this suit because the defendants have charge of the 

fund, are acting merely as agents or trustees fhereof, 

and can and will deliver over the same to the Treasury 

of the Philippine Islands unless prevented froiji doing 

so by this Court. 

- 

(4) The facts presented by this case constitute a 
proper basis for a class suit. 
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ARGUMENT. 

(1) Where, as here, an exaction, although styled a 
tax, appears upon the face of the statute to be noth¬ 
ing but an unconstitutional scheme to regulate the 
price of agricultural products, which regulation is 
one that is reserved to the States by the Tenth 
Amendment, the levy is not an exercise of the taxing 
power of Congress, because it is not levied to produce 
revenue for the general welfare and refusal to pay it 
is the citizen’s constitutional right. 

Section 6021/2 (a) of the Revenue Act of 1934 pro¬ 
vides in part as follows: 

“Processing tax on certain oils. 

(a) Rates. There is imposed upon the first 
domestic processing of coconut oil * * * a 
tax of 3c per pound, to be paid by the pro¬ 
cessor. There is hereby imposed (in ad¬ 
dition to the tax imposed by the preceding 
sentence) a tax of 2^ per pound, to be 
1 paid by the processor, upon the first do¬ 
mestic processing of coconut oil * * * ex¬ 
cept that the tax imposed by this sentence 
shall not apply when it is established * * * 
that such coconut oil * * * is wholly the 

m/ 

production of the Philippine Islands * * *. 
All taxes collected under this section with 
1 respect to coconut oil wholly of Philip¬ 
pine production or produced from ma¬ 
terials wholly of Philippine growth and 
production shall he held as a separate 
fund and paid to the Treasury of the 
Philippine Islands , but if at any time the 
Philippine Government provides by any 
law for any subsidy to be paid to the pro¬ 
ducers of copra, coconut oil or allied pro¬ 
ducts, no further payments to the Philip¬ 
pine Islands shall be made under this sub¬ 
section * * V 7 (Italics supplied.) 
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It is thus apparent on the face of the Act that Con¬ 
gress is not levying a tax to increase the revenues of 
the Treasury of the United States or for general <rov- 

o o 

ernmental purposes; because the total proceeds of the 
exaction are to be paid to the Treasury of the Philip¬ 
pine Islands (a sovereignty separate and dist net from 
the United States), unless and until the Government 
of the Philippines passes legislation granting a subsidy 
to producers of coconut oil or like products, in which 
event no further payments are to be made to the Philip¬ 
pine Islands. 

The question to be decided in this case is whether, as 
the Government contends, the statute is designed main¬ 
ly for the raising of revenue and is thus a trite tax or, 
as the taxpayer contends, it is primarily designed for 
the regulation of agricultural prices and production 
within the States. The defendants argue, as they did 
in their brief in United States v. Butler, 297 U. S. 1, in¬ 
volving the constitutionality of the Agricultural Ad¬ 
justment Act, that as this statute produces large reve¬ 
nue, it is primarily a revenue statute. That Argument 
carried so little weight in the Butler case that it was 
rejected by the Court. It is of no validity in this case. 

The taxpayer submits that as the Act shows on its 
face that its real purpose is to regulate agricultural 
production and prices the case is completely controlled 
bv the decision in the Butler case and that the act must 
be held to be unconstitutional for most of the reasons 
discussed by the Court in that case. It is apparent 
that the Act embodies the same principle of agricul¬ 
tural control and regulation as was involved in the Ag¬ 
ricultural Adjustment Act itself; indeed, it is com- 
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plementary to that Act. In its effects, and in its efforts 
to raise the price of agricultural products, it may be 
said to be but the Agricultural Adjustment Act in min¬ 
iature. 

In the Butler case it is said that “a tax, in the gen¬ 
eral understanding of the term, and as used in the Con¬ 
stitution, signifies an exaction for the support of the 
Government, * * V’ Measured by this test, it is ap¬ 
parent that the exaction here sought to be collected is 
not for the general support of the Government. 'Wheth¬ 
er or not this exaction ever becomes a tax in the light 
of the above definition depends upon a contingency, the 
determination of which is delegated to the discretion 
of the legislature of a sovereignty separate and apart 
from Congress, which alone has a right, under the Con¬ 
stitution, to levy taxes. The language of the Supreme 
Court in the Head Money Case, 112 U. S. 5S0 (pp. 599- 
GOO), to the effect that if the appropriation of the funds 
collected be unwarranted, nevertheless that “does not 
make void tl}e demand for contribution, which may yet 
be appropriated by Congress, if that be necessary, by 
another statute’’, is no answer to the contentions of 
the taxpayer in this case because in the Head Mon-ey 
Case, it was to be assumed, of course, that Congress 
retained full authority’ over future disposition of the 
exactions; bat here, on the very face of the statute it 
has delegated such authority to another sovereignty. 
This is delegation of a novel kind in the field of taxa¬ 
tion and, it is submitted, is a more pernicious form of 
delegation than that which the Supreme Court con¬ 
demned in Shechter Cory. v. United States, 295 IT. S. 
495. There the delegation at least was to another 
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branch of the same sovereignty, while here ttye delega¬ 
tion to change the nature of an exaction from some¬ 
thing that is not a tax into a true tax within the mean¬ 
ing of the Butler case, is renounced and left \o a sove¬ 
reignty other than that which has the authority to im¬ 
pose the tax. This radical departure from cur estab¬ 
lished scheme of government should, it is submitted, 
in itself be sufficient to condemn this levy. 

It is no answer to this argument to say that it is 
not delegation, but the familiar form of a conditional 
appropriation, because Congress had no authority to 
impose an exaction upon the taxpayer in the first in¬ 
stance unless at the time of its imposition a^d collec¬ 
tion it was a true tax. (There is no doubi in such 
cases of the validitv of the enactment whether the con- 
dition is fulfilled or not.) In the instant case 
a true tax unless and until the occurrence of 
which is dependent upon future uncertain and unpre¬ 
dictable action bv another sovereigntv. Thus the a 
priori validity of the exaction is dependent upon the 
breach of a condition subsequent. Such a situation 
does not exist in any conditional appropriation, or 


it is not 
an event 


other conditional legislation, with which 
familiar. 


we are 


Unless and until the Philippine government 
breaches the condition of the statute, it is cleir on the 
face thereof that the exaction remains a subsidy pure 
and simple. Such it is now, such it was at the time it 
was made, assessed and sought to be collected. It is 
a subsidy because its effect and avowed purpose is to 
compel producers of soap in the United States to use 
American oils and fats rather than foreign products 
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which are better adapted to their purpose. In this 
way it was designed as part of the underlying policy 
of the Agricultural Adjustment Act to stimulate the 
business of the American farmer in oils and fats 
competitive with those of a foreign government. This 
is shown by the Committee Hearings, where it was 
urged in support of the Bill that home agricultural 
production must be protected. (See statement made 
before the Ways and Means Committee of the House 
on page 100 infra,) (See Senate Discussion, Appen¬ 
dix, infra, page 107.) The very fact that the pro¬ 
ceeds of the exaction are turned over to the Philippine 
government indicates that revenue for the support of 
the Federal Government was not the purpose. Fur¬ 
thermore, the fact that payments to the Philippines 
are to terminate should that government undertake to 
pay bounties to foreign producers of the competitive 
products is a conclusive give-away that the purpose 
was protection from foreign competitive products. It 
will be noted in this connection that all the articles 
subjected to the tax are those produced abroad. An¬ 
other dead give-away is the excessive rate. The tax is 
three cents a pound, and this is so prohibitive in the 
trade that it would penalize and discourage the use 
of the foreign articles and encourage the use of domes¬ 
tic oils. Finally, it is to be noted that the bonded 
debt of the Philippine government is approximately 
$48,000,000. The fact that Congress should tax Ameri¬ 
can manufacturers of soap and like products in 
amounts so great as to raise a fund annually approxi¬ 
mating one-third of the bonded debt of the Philippine 
government and pay this sum over to that govern¬ 
ment, coupled with the fact that these funds shall cease 
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to be paid over if a subsidy is granted by th|e govern¬ 
ment of the Philippine Islands to its own producers, is 
most significant as pointing to the conclusion 
trol of production and not revenue was the p 
pose of the Act. 

To ignore these evident facts and obvious i 
which show the close kinship in the purpose a 
underlying this statute to that which the I Supreme 
Court struck down in the Agricultural Adjustment Act 
would be, as said in the Butler case, for the Court to 
close its eyes to what all others can see. 1 . For the 
same reasons that the exaction in that case was a 
scheme to control a matter reserved to the States, i. e., 
agriculture, at the expense of the processors of agri¬ 
cultural products, so here it is an attempt tb control 
another matter reserved to the States, i. e., p roduction 
from domestic agricultural products for the benefit of 
a class, i. e., the farmer. Its effect is to subsidize the 
agricultural producers of domestic oils and fats by 
compelling the use of such products by domes tic manu¬ 
facturers. This is as much class legislation as was 


nferences 
nd policy 


that con- 
rime pur- 


involved in the Butler case, supra. 


It is said bv the Government that the exaction is a 
%> 

true tax because despite the independence of the 
Philippine government it is still a function of the Fed¬ 
eral Government, as in the past, to appropriate money 
to that government. This is begging the question. In 
the past the appropriations have been out of the gen¬ 
eral funds of the Treasury and at the expense of no 


particular class of taxpayers singled out for the ex- 


1 See newspaper article by Walter Robb, Manila correspondent of the 
Chicago, Illinois. News, dated March IS. 1936, in appendix j>age 103. 
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action. Here, however, a particular class is singled 
out and it is submitted that to tax that class and ap¬ 
propriate the proceeds to a particular locality or politi¬ 
cal subdivision is none the less class legislation. The 
principle which seems to underlie the examples cited 
by the Court in the Butler case as examples of class 
legislation would seem to apply with equal force wheth¬ 
er or not the class selected for subsidation was em¬ 
braced within an industrial or social nomenclature, as 
in the Butler case, or a geographical classification, as 
here. 

To elaborate, even at the expense of some repetition. 
Congress terminates the payment of Sixteen (16) mil¬ 
lion dollars a year to the Philippine government upon 
the passage by its assembly of an Act granting a sub¬ 
sidy to the growers of coconut oil and like products. 
The only explanation that can be given for the action 
of Congress in offering such a large annual sum to the 
Treasury of the Philippine Islands in order to prevent 
the passage of an act subsidizing the growers of coco¬ 
nut oil and like products is that Congress was anxious 
to prevent the growers of Philippine coconut oil from 
receiving any assistance from their Government. And 
the only explanation of the reason Congress did not 
wish the Philippine growers to receive this assistance 
is that if the growers of Philippine coconut oil received 
assistance from their government they could produce 
and sell their oil at a lower price in the United States. 
The only purpose that can be suggested for the inter¬ 
est of Congress in preventing the sale of low priced 
Philippine oil within the United States is that Con¬ 
gress was trving to assist the dairv industries of the 

o w C 1 * 
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United States by preventing the sale of cheap coconut 
oil within the United States. Congress was not inter¬ 
ested in the revenue from this Act. It was perfectly 
willing to give it to the Treasury of the Philippine 
Islands. What Congress was interested in [was as¬ 
sistance to the dairy industries in the United States 
by preventing Philippine coconut oil from being sold 
here at a low price. In other "words, Congress was 
trying to carry out the purposes of the Agricultural 
Adjustment Act by the passage of the Act in question 
here. See Senate Discussions, Appendix, infra, page 
107. 

The history of Section 602V 2 (a), sustains the above 
contention. The following statement made at the be¬ 
ginning of the hearings before the Ways and Means 
Committee of the House of Representatives indicates 
with clarity the purpose of the act: 

“We are asking the Ways and Means Com¬ 
mittee to add to the internal-revenue act an 
amendment which will place a tax, so far as this 
hearing is concerned indeterminate, but some¬ 
where perhaps from 2 V 2 to 5 cents per pound, up¬ 
on these important oils and oil-bearing materials 
when they come into the United States, covering 
those which compete with agricultural products. 
We ask that these taxes be made to apply jfor the 
purpose of raising revenue to carry on the pro¬ 
gram of equality or parity for farm products, and 
to assist directly in raising the prices of la|rd, cot¬ 
tonseed oil, tallow, peanut oil, soybean oil, do¬ 
mestic fish oils, and butter to the paritvj which 
Congress established in the Agricultural Adjust¬ 
ment Act, and which, for these products, we find 
no other way of reaching except through this ap¬ 
peal to you for an internal-revenue tax.” 
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(Seel Revenue Revision, 1934, Hearings Be¬ 
fore the Committee on Ways and Means, House of 
Representatives, 73rd Congress, 2nd Session, 
page 579.) 

Section 602% (a) as it originally passed the House 
provided that the funds so collected by virtue of said 
section should be paid into the Treasury of the United 
States. Earlier in the same session of Congress, the 
Philippine Independence Act was passed. This act 
provided for the inauguration of the new interim or 
commonwealth form of Government of the Philippine 
Islands with trade relations between the United States 
and the Philippine Islands to remain as then provided 
by law. Certain exceptions, however, were made. The 
effect of one of these exceptions being to exempt from 
import duty the first 448,000,000 pounds of coconut oil 
from the Philippines. At the same session of Congress, 
the people of the Philippine Islands, through their leg¬ 
islature, accepted the provisions of the Philippine Inde¬ 
pendence Act. It then became apparent that Section 
602% (a), as originally passed by the House breached 
the spirit of the agreement between Congress and the 
Philippine Islands, as provided for in the Philippine 
Independence Act in reference to the tax on coconut 
oil. 

When the matter came up before the Senate Finance 
Committee, the Philippine Government represented 
strongly that the action of Congress in this regard was 
entirely contrary to the spirit of the agreement which 
had been made by this country with the Philippines 
that 448,000,000 pounds of Philippine coconut oil 
should come into the country duty free. They repre- 
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sented to the Senate Committee that if by tliisf process¬ 
ing tax the use of Philippine coconut oil Within the 


United States should be diminished it would sorely af- 

•> 

feet the Islands, so dependent was their prosperity 
upon the operation of land which produced coconuts. 
Such a strong case was put forward by them before 
that Committee that the Chairman, realizing that the 
real purpose of the Act was not to raise revenue but 
to regulate the prices of farm products within the 
United States, asked the representatives of the Philip¬ 
pine Islands whether or not they would be satisfied if 
the whole revenue from this excise tax should be paid 
to the Philippine Islands, 2 and 3 - The suggestion be¬ 


fore the Senate Finance Committee that the | sum col¬ 


lected under the Act might be diverted to the Treasury 


of the Philippine Islands so that they might be repaid, 
so to speak, for the breach of the agreement between 
the Islands and the United States was not put into ef¬ 
fect in Committee. But later the Senate amended Sec¬ 
tion 602 1 /*> (a), to provide that the entire amount of 


taxes collected from Philippine coconut oil be paid 
over to the Philippine Government, and in order to 
satisfy the producers of competing oils within the 

* Remarks of Chairman Harrison (Hearing before Committee on Finance) 

The Chairman: Suppose that we were to take this 5 cents a pound, 
and give it to the Philippine Government for a while; how would that 
suit them? 

Mr. Guevara: Oh, immediately? That will be the most tragic thing 
for the coconut planters, just the same, if not to the Philippine Gov¬ 
ernment, Senator. I am telling you the truth. 

Senator Gore: What is that? I did not get it. 

The Chairman: I asked, if we would impose this tax of 5 cents a 
pound, and instead of putting it into the Treasury of the Ur ited States, 
we gave it to the Philippine Government, how would that suit them? 
But that doesn’t matter. I withdraw the question so we won’t get into 
an argument. 

* For a statement of the history of the Act before the twej Houses of 
Congress, see appendix, pages 100-123. 





20 


United States placed therein the provision by which, 
if any subsidy was granted by the Philippine Govern¬ 
ment to producers of the oil, the funds would be di¬ 
verted from the Treasury of the Philippine Islands. 

A conference Committee of the House and Senate 
finally brought out the committee measure as it was 
passed. Realizing the effect of said Section 602(a), 
the Chief Executive wrote the following letter to Con¬ 
gress on May 28, 1931, namely: 

“To the Congress of the United States: 

“Early in the present session of the Congress 
the Philippine Independence Act was passed. This 
Act provided that after the inauguration of the 
new interim or commonwealth form of govern¬ 
ment of the Philippine Islands, trade relations be¬ 
tween the United States and the Philippine Is¬ 
lands shall be as now provided by law. Certain 
exceptions, however, were made. One of these 
exceptions required levying on all coconut oil com¬ 
ing into the United States from the Philippine Is¬ 
lands in any calendar year in excess of 448,(XX),000 
pounds, the same rates of duty now collected by 
the United States on coconut oil imported from 
foreign countries. 

“It is, of course, wholly clear that the intent of 
the Congress by this provision was to exempt 
from import duty 448,000,000 pounds of coconut 
oil from the Philippines. 

“Later in the present session, the Congress in 
the Revenue Act imposed a 3-cent per pound pro¬ 
cessing tax on coconut oil from the Philippines. 
This Act, was, of course, directly contrary to the 
intent of the provision in the Independence Act 
cited above. 

“During this same period, the people of the 
Philippine Islands through their legislature ac¬ 
cepted the provisions of the Independence Act on 
May 1,1934. 
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4 4 There are three reasons why I request recon¬ 
sideration by the Congress of the provisions for a 
5-cent per pound processing tax. i 

4 4 First, it is a withdrawal of an offer made by 
the Congress of the United States to tne people of 
the Philippine Islands. | 

44 Second, enforcement of this provision at this 
time will produce a serious condition among many 
thousands of families in the Philippine Islands. 

“Third, no effort has been made to work out 
some form of compromise which would be less un¬ 
just to the Philippine people and at the same time 
attain, even if more slowly, the object of helping 
the butter and animal fat industry in \he United 
States. | 

44 1, therefore, request reconsideration of that 
provision of the Revenue Act which relates to co¬ 
conut oil in order that the subject may be studied 
further between now and next January, Hnd in or¬ 
der that the spirit and intent of the Independence 
Act be more closely followed. I 

(Signed) Frankux D. Roosevelt.’’ 

The purpose of the Act cannot be questioned after 
consideration of the facts hereinbefore set fcjrth. Con¬ 
gress unquestionably has the right to levy a process¬ 
ing tax on coconut oil, but in levying such a tax, it is 
limited by Section 8 of Article I of the Constitution, 
wherein Congress is given the power 4 4 to la} 7 ! and col¬ 
lect taxes, duties, imposts, and excises to pay jthe debts 
and provide for the common defense and general wel¬ 
fare of the United States.” Congress might Have pro¬ 
vided that the funds collected by virtue of said tax be 
paid into either the General Treasury of the United 
States or directly to the Philippine Governnjent free 
of all contingencies or limitations, (and it is contended 
that in this latter case the Act would still be unconsti¬ 
tutional) but in lieu thereof, the act provides: | 
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41 All taxes collected * * * shall be held as a sep¬ 
arate fund and paid to the Treasury of the Philip¬ 
pine Islands, but if at any time the Philippine 
Government provides by any law for any sub¬ 
sidy to be paid to producers of * * * coconut 
oil * * * no further payments to the Philippine 
Islands shall be made under this subsection.” 

In line with the principles laid down in McCray v. 
United States, 195 U. S. 27, the Supreme Court of the 
United States has held that a law being upon its face 
a revenue measure, its ultimate effect or the motive of 
its enacters cannot be judicially inquired into. The 
scope and effect of the law may be inquired into, the 
courts say, to determine whether the Act is, in general 
character, within the legislative power of Congress, 
but, that question determined in the affirmative the 
measure mav not be invalidated because of conse- 
quences that may arise from its enforcement. In the 
McCray case, the constitutionality of a law of Congress 
levying a tax of 10 cents a pound upon oleomargarine 
artifieiallv colored to look like butter was before the 
Court. The contention was that this rate was so high 
as to be surely prohibitive of the manufacture and sale 
of such oleomargarine, and that, therefore, it was to be 
presumed that the motive of those enacting the law was 
not that revenue should be secured for the Federal 
Government, but that the manufacture should be pre¬ 
vented. This, it was argued without success, rendered 
the law an unconstitutional effort upon the part of Con¬ 
gress to regulate the manufacture of a commodity with¬ 
in the States. However, the McCray case can be easily 
distinguished from the case at bar. In the former, the 
fact that the measure was on its face a tax statute was 
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considered by the Court as precluding any inquiry into 
its purpose. Surely Section 602^2 (a), providing as 
it does for the disposition of the funds collected, is not 
upon its face a revenue measure. The Act in the 
McCray case provided for the taxes collected to| be paid 
into the Treasury of the United States. There the tax 
was not paid over to a separate political entity, with 
such payment over subject to be defeated by “he pas¬ 
sage of a subsidy. To the same effect as the McCray 
case is the case of the United States v. Doremus, 249 
U. S. 86. 

In Edye v. Robertson (Head Money Cases), 112 
U. S. 5S0, the statute directed that there should be 
levied, collected, and paid a duty of 50 cents f|or each 
alien passenger who should come by vessel from a for¬ 
eign port to one of the United States. Payment was to 
be made to the Collector of the Port by the master, 
owner, consignee, or agent of the ship; the money was 
to be paid into the Treasury, was to be called the Im¬ 
migrant Fund, and to be used by the Secretary of the 
Treasury to defray the expenses of regulating immi¬ 
gration, for the care of immigrants, and for relieving 
those in distress, and for the expenses of effectuating 
the Act. The Court held that the burden imposed on 
the ship owner by the statute was a mere incident in 
the regulation of that branch of foreign commerce 
which is involved in immigration. The exaction was 
sustained as an appropriate element in a plan within 
the power of Congress to regulate commerce with 
foreign nations. 

But this case, as hereinbefore contended, j comes 
squarely under the decision of United States v. \Butler 
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(1935), and Section 602^ (a) is subject to the same 
constitutional frailty as the Agricultural Adjustment 
Act. The following quotation from the opinion of Mr. 
Justice Roberts in the Butler case applies to the Act 
under examination here: 

“The Act invades the reserved rights of the 
States. It is a statutory plan to regulate and con¬ 
trol agricultural production, a matter beyond the 
powers delegated to the Federal Government. The 
tax, the jappropriation of the funds raised, and the 
direction for their disbursement, are but parts of 
the plan. They are but means to an unconstitu¬ 
tional end.' ’ 

The Agricultural Adjustment Act was held uncon¬ 
stitutional for the reason that on its face it revealed its 
apparent and single purpose to control agricultural 
production. The tax was part of an unauthorized plan. 
It was to cea^e when rental and benefit payments to the 
farmers should terminate. The Butler decision reiter¬ 
ated that an exaction designed to raise revenue for a 
purpose for which Congress may not constitutionally 
appropriate public monies, will fall if that purpose be 
the sole reason for levving the exaction and hence in- 
separable from it. 

Let us compare the Agricultural Adjustment Act 
with Section 602 y 2 (a). In neither Act is the tax 
levied for the purpose of raising revenue, and not 1 
cent of revenue raised under either Act would inure 
to the benefit of the United States Government. The 
taxes collected under the Agricultural Adjustment Act 
are paid out to farmers for the purpose of reducing 
production, the effect being to increase the prices of 
farm products. The Government sought to control ag- 
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riculture, and the real purpose of the tax was i^ot reve¬ 
nue, but a step in a plan for the regulation of agricul¬ 
ture. The Philippine coconut oil taxes are collected 
and retained in a separate fund to be paid to the Philip¬ 
pine Government, providing the Philippine Government 
does not grant a subsidy to its copra and coconut oil 
growers. Section 602% (a) is an unauthorized plan 
to increase the pi ice and consumption of domestic oil 
products. The purposes of the Agricultural Adjust¬ 
ment Act and of Section 602% (a) are plain and can be 
readily determined from the face of the two Acts. 
Both are a statutory plan to regulate and control prices 
and the consumption of agricultural products. Under 
the doctrine of McCray v. United States, supra,, if the 
Agricultural Adjustment Act provided that the proc¬ 
essing and floor taxes were to be paid into the Treas¬ 
ury of the United States and made no further provi¬ 
sions it would have been a revenue measure, ^nd its 
purpose would not have been inquired into Jby the 
Court; but when a statute indicates upon its fajce that 
the tax provided for therein is nothing but a scheme 
to raise the price of and increase the demand lor cer¬ 
tain products and the tax so collected does not inure 
to the benefit of the Government nor can it be placed 
under the powers of Congress, said statute is uncon¬ 
stitutional and must fall. The Philippine coconut tax 
can only be sustained by ignoring the avowed pjurpose 
and operation of the Act and holding it an excise meas¬ 
ure upon processors to raise revenue for the support 
of the Government. In the Agricultural Adjustment 
Act the tax was to cease when rental or benef.t pay¬ 
ments terminated, and under Section 602% (a) the 
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payment of funds to the Philippine Government is to 
cease if a subsidy is granted to the Philippine pro¬ 
ducers. And if a subsidy should be granted bv the 
Philippine Government, not 1 cent of this tax is made 
available for any Governmental purposes whatsoever. 
Again quoting the Butler case: 

4 ‘It is inaccurate and misleading to speak of the 
exaction from processors prescribed by the chal¬ 
lenged act as a tax, or to sav that as a tax it is 
subject to no infirmity. A tax in the general un¬ 
derstanding of the term, and as used in the Con¬ 
stitution, signifies an exaction for the support of 
the Government. The word has never been thought 
to connote the expropriation of money from one 
group for the benefit of another. We may concede 
that the latter sort of imposition is constitutional 
when imposed to effectuate regulation of a matter 
in which both groups are interested and in respect 
of which there is a power of legislative regula¬ 
tion. But manifestly no justification for it can 
be found unless as an integral part of such regula¬ 
tion. The exaction cannot be wrested out of its 
setting, denominated an excise for raising reve¬ 
nue and legalized by ignoring its purpose as a mere 
instrumentality for bringing about a desired end. 
To do this would be to shut our eves to what all 
others than we can see and understand. Child 
Labor tax case, 259 U. S. 20, 37. 

“We conclude that the act is one regulating ag¬ 
ricultural production; that the tax is a mere inci¬ 
dent of such regulation and that the respondents 
have standing to challenge the legality of the ex¬ 
action.” 

The United States is a Government of delegated pow¬ 
ers. Those powers that are not expressly granted, or 
reasonably to be implied from such as are conferred, 
are reserved to the states or to the people. Otherwise 
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stated, powers that are not granted are prohibited. 
None to regulate agricultural production is given, and, 
therefore, legislation by Congress for that purpose 
is forbidden, and for this reason, the Agricultural Ad¬ 
justment Act could not be upheld. Congress has the 
power to levy processing taxes, but unless the purpose 
of such taxes come within the powers granted to the 
United States under the Constitution, they cannot be 
sustained; and certainly the Constitution does bot give 
Congress the power to control and regulate the prices 
and consumption of domestic oils by placing a process¬ 
ing tax on Philippine coconut oil and providing for 
payment to the Philippine Government unles^ a sub¬ 
sidy be granted to the Philippine growers. Such a tax 
is not for the benefit of the Government and canlnot fall 
within a duty on the importation of goods fronji a for¬ 
eign county or as a regulation of interstate commerce 
and must fail for the reason that the attainmdnt of a 
prohibited end may not be accomplished under tjhe pre¬ 
text of the exertion of powers which are granted. Again 
quoting Mr. Justice Roberts in the Butler cash: 

‘ 4 Should Congress in the execution of i\s pow¬ 
ers, adopt measures which are prohibited! by the 
Constitution; or should Congress, under tjie pre¬ 
text of executing its powers, pass laws forjthe ac¬ 
complishment of objects not entrusted to the Gov¬ 
ernment; it would become the painful duty j of this 
tribunal, should a case requiring such a decision 
come before it, to say that such an act was bot the 
law of the land.” (McCulloch v. Maryland, 4 
Wheat. 316, 423.) j 

‘ 4 Congress cannot, under the pretext of execut¬ 
ing delegated power, pass law’s for the accomplish¬ 
ment of objects not entrusted to the Federal Gov¬ 
ernment, and we accept as established doctrine 
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that any provision of an act of Congress—ostensi¬ 
bly enacted under power granted by the Constitu¬ 
tion, not naturally and reasonably adapted to the 
effective exercise of such power but solely to the 
achievement of something plainly within power re¬ 
served to the States, is invalid and cannot be en¬ 
forced.’ ’ Linder v. United States , 286 U. S. 5, 17. 

4 ‘ These principles are as applicable to the power 
to lay taxes as to any other Federal power, said 
the court, in McCulloch v. Maryland , supra, 421: 

“ Let the end be legitimate, let it be within the 
scope of the Constitution, and all means which are 
appropriate, which are plainly adapted to that end, 
which are not prohibited, but consistent with the 
letter and spirit of the Constitution, are constitu¬ 
tional/ ’ 

“The power of taxation, which is expressly 
granted, may, of course, be adopted as a means to 
carry into operation another power also expressly 
granted. But resort to the taxing power to effec¬ 
tuate an end which is not legitimate, not within the 
scope of the Constitution, is obviously inadmissi¬ 
ble/’ 

In the Child Labor tax case, 259 U. S. 20, and in Hill v. 
Wallace, 259 U. S. 44, the Supreme Court had before it 
statutes which purported to be taxing measures, but 
their purpose was found to be regulation of manufac¬ 
turing and trading, not in interstate commerce and not 
within any power conferred upon Congress by the Con¬ 
stitution, and the Court held that this was not a con¬ 
stitutional use of the taxing power but an unconstitu¬ 
tional abuse of the power to tax. 

Congress could not place a processing tax, uniform 
throughout the United States, payable by all manufac¬ 
turers within the United States on all hides originating 
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from the State of Texas and provide on the facb of the 
Act that the taxes so collected should be kept in a 
separate fund and paid over to the State of j Texas, 
providing that the State of Texas did not gran ; a sub¬ 
sidy to the producers of hides within their state . Con¬ 
gress could not place a processing tax, uniform 
throughout the United States, payable by all manu¬ 
facturers within the United States on all silk imported 
from Japan and provide on the face of the Act ihat the 
taxes so collected should be kept in a separate fund and 
paid over to the Government of Japan, providing that 
Japan did not grant a subsidy to its silk producers. 
Unquestionably, such a tax in either case would be un¬ 
constitutional and probably such an act "would nevei 
be considered by Congress. There is nothing in the 
relationship between the United States and the Philip¬ 
pine Islands under which a tax such as is provided foi 
under Section 602% (a) could be sustained as Consti¬ 
tutional. 

Justice Bailey in his opinion in the Supreme^ Court 
of the District of Columbia in refusing to grant an in¬ 
junction and in dismissing the bill in the prese nt case 
followed the opinion of District Judge Yankwicl} in the 
case of the Los Angeles Soap Company v. Rogan in the 
District Court of the United States for the Southern 
District of California. The constitutionality of Section 
602% (a) was upheld by Judge Yankwich, who said: 

* 4 Plaintiff quotes from certain of the qebates 
winch occurred during the discussion of th4 adop¬ 
tion of the coconut oil processing tax from which 
it may be inferred that the object of the Cdngress 
w^as to discourage the use of coconut oil hnd to 
force the use of domestic oil substitutes. Assum- 
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ing this to have been the object, the answer is in 
the decisions just cited which state clearly that 
where the power to tax is not limited, the mere 
fact that the legislative body in exercising it may 
have sought to repress the use of one product or 
to foster the use of another does not make the 
exercise of the taxing power constitutionally vul¬ 
nerable. (See Fox v. Standard Oil Co., supra.) 
Few tax measures could stand the test if the 
courts, (disregarding the presumption of constitu¬ 
tionality, were to scrutinize apparently proper 
exercises of power with the view of discovering a 
hidden purpose to achieve an unlawful end. The 
instances in which courts have done so (such as 
Hill v. Wallace, (1922) 259 U. S. 44; Bailey v. 
Drexel Furniture Company, (1922) 259 U. S. 20; 
United States v. Constantine, (1935) 296 U. S. 287; 
United States v. Butler, supra) were those in 
which the unlawful regulation sought to be attain¬ 
ed, under the guise of taxation, was apparent to 
the Court. They were instances in which the tax- 
ing power was used merely as a cloak to achieve 
an unauthorized end. 

“The contention here that the real aim was to 
aid indirectly domestic products and that for that 
reason the tax is, in reality, a penalty, is of the 
same character as that made in Miller v. Standard 
Nut Margarine Company, supra. There it was 
argued that the tax on oleomargarine was in real¬ 
ity a penalty imposed for the purpose of eliminat¬ 
ing competition with butter. The Supreme Court 
declined to invalidate the tax upon that ground.’’ 

From this opinion it is to be noted that Judge Yank- 
wich seems to base the constitutional^ of Section 
602% (a) under the authority of the line of cases fol¬ 
lowing McCray v. United States, supra, which all hold 
to the effect that if a law upon its face is a revenue 
measure, its ultimate effect or the motive of its enac- 
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tors might not be judicially inquired into, however, 
in his opinion he does not seem to consider Section 
602M> (a) with respect (1) to the payment of the funds 
collected over to the Philippine Government and (2) 
that part thereof which provides that the funds should 
not be paid over if a subsidy should be granted by the 
Philippine Government. Nowhere in his opinion does 
he take into consideration the possibility of :he pay¬ 
ment to the Philippine Government being defeated by 
the granting by it of a subsidy. Section GCfe 1 /* (a) 
cannot be separated. It must be read as a whole, and 
if considered in its entirety can readily be distinguish¬ 
ed from the line of cases following McCray v, United 
States, supra, for in these latter cases supporting the 
opinion of Judge Yankwich, the funds collected were 
payable into the Treasury of the United States. Judge 
Yankwich in his opinion endeavors to follow' ijhe But¬ 
ler case, which in passing upon the validity of the 
Agricultural Adjustment Act, considered as aj part of 
a plan towards an unauthorized end (1) the iax, (2) 
the appropriation of the funds raised, and (3) the di¬ 
rection for their disbursement. However, Judge Yank- 
W'ich, w'e submit, in basing his opinion only upon “the 
tax itself ” did not follow' the opinion of the Supreme 
Court of the United States in the Butler case. 

(2) Even if the exaction can be considered to be 
an exercise of the taxing power, it is such an ^xercise 
as is prohibited by the Fifth Amendment. 

The Philippine Independence Act (Public No. 127, 
73rd Congress, H. E. 8573) Appendix, infra, page 80 
provided for a constitutional government to formulate 
and draft a constitution for the government of the 
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commonwealth of the Philippine Islands to contain 
provisions pending the final and complete withdrawal 
of the sovereignty of the United States thereover. 
Such a constitutional convention has been held; the 
Constitution has been adopted and approved by the 
President and Congress of the United States. While 
it is true tliat the United States has not withdrawn 
its sovereignty over the Philippine Islands, it proposes 
to do so within ten years, and pending its withdrawal 
the Philippine Islands are a commonwealth and obli¬ 
gated to pay the expenses of the commonwealth out of 
the taxes imposed by their national assembly. Section 
9, paragraph 1, of the Constitution provides as fol¬ 
lows : 

“Sec. 9 (1) The President shall submit within 
fifteen days of the opening of each regular session 
of the National Assembly a budget of receipts and 
expenditures, which shall be the basis of the gen¬ 
eral appropriation bill. * * * ” 

And in the Philippine Independence Act Congress 

specifically provides in Section 9 thereof: 

“Sec. 9. There shall be no obligation on the 
part of the United States to meet the interest or 
principal of bonds and other obligations of the 
governtnent of the Philippine Islands, or of the 
Provincial and municipal governments thereof, 
hereafter issued during the continuance of United 
States sovereignty in the Phillippine Islands; 
PROVIDED, That such bonds and obligations 
hereafter issued shall not be exempt from taxation 
in the United States or by authority of the United 
States. * ’ 

From the Independence Act and the Constitution it is 
clear that Congress did not intend to be obligated for 
any expense of the Philippine Islands in any different 
manner than it is in the case of any State in the Union 
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and, therefore, Congress has no power to tax for their 
benefit. 

See Story, Volume I, Chapter XIV, Paragraph 922: 

“ A power to lay taxes for any purposes what¬ 
soever is a general power; a power to lfiy taxes 
for certain specified purposes is a limited power. 
A power to lay taxes for the common defense and 
general welfare of the United States is noil in com¬ 
mon sense a general power. It is limited jto those 
objects. It cannot constitutionally transcend them. 
If the defense proposed by a tax be not me com¬ 
mon defense of the United States, if the welfare 
be not general but special or local, as contradis¬ 
tinguished from nation, it is not within the scope 
of the Constitution. If the tax be not proposed 
for the common defense, or general welfare, but 
for other objects, wholly extraneous, (as,[ for in¬ 
stance, for propagating Mohammedanism among 
the Turks, or giving aids and subsidies to a| foreign 
nation, to build palaces for its kings, c^r erect 
monuments to its heroes,) it would be wholly in¬ 
defensible upon constitutional principles.’f 

Before the passage of the Independence j^ct the 
Philippine Islands were a territorial possession of the 
United States and no one questions the fact that Con¬ 
gress could have at that time appropriated mbnev to 
the Philippines. There is a great distinction, however, 
between an appropriation to a territory and a tax lev¬ 
ied for its benefit. An appropriation is a specified sum 
limited in amount. A tax for the benefit of thej Treas¬ 
ury of the Philippines is an unlimited amouni which 
continues as long as the tax remains. We do !not be¬ 
lieve it will be seriously contended by the defendants 
that the Congress could levy a tax for the benefit of a 
State. The Supreme Court of the United States in 
Smith v. Turner, 7 Howard 446, popularly known as 
the Passenger Cases, said: 
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4 ‘Nor has Congress power to lay taxes to pay 
the debts of a state, nor to provide by taxation for 
its general welfare. Congress may tax for the 
Treasury of the Union and here its power ends.” 

While the above quotation is merely a dictum it is, we 
believe, the recognized law of the land, and, during 
the whole existence of the United States, Congress has 
never taxed for the benefit of a State. The Act here¬ 
in questioned is a most unusual one. We know of no 
like act where the citizens of the United States have 
been taxed for the benefit of a State or Territory of 
the United States, and we believe that the above quota¬ 
tion from Smith v. Turner properly expresses the 
limitations of Congress under our constitutional gov¬ 
ernment. 

Careful consideration of the matter brings out many 
obvious reasons why it is not proper for Congress to 
tax for a political subdivision of the country. If it 
be admitted that Congress can not tax for the benefit 
of a State, under what reason can the Court hold that 
Congress can tax for the benefit of the Philippine Is¬ 
lands. Clearly, since the Philippine Independence Act 
the Government of the Philippine Islands is no more 
subservient to the sovereignty of the United States 
than is any State in the Union. As a matter of fact, 
the Philippines are given certain sovereign powers 
which he States do not have, such as the power to coin 
money with the approval of Congress. 

But even before the passage of the Philippine Inde¬ 
pendence Act Congress could not lay taxes for the 
general welfare of a territory. The Philippine Islands 
have never been a part of the United States within the 
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meaning of Article 1, Section 8, Clause I of the Con¬ 
stitution of the United States. 

See Downes v. Bidwell, 182 U. S. 286: 

“We are therefore of the opinion that the Is¬ 
land of Porto Rico is a territory appurtenant and 
belonging to the United States, but not a part of 
the United States within the revenue clauses of 
the Constitution 

See The Case of the 14 Diamond Rings, 183 U. S. 180, 
from which it is clear that the decision in the case of 
Downes v. Bidwell will apply with equal forcct to the 
Philippine Islands as to the Island of Porto Rico. 

Of course, it should be borne in mind that if this Act 
is not declared unconstitutional and Congress does not 
repeal it, and the Philippine Islands carry out the in¬ 
tention and purposes of the Philippine Independence 
Act, after the ten year period, when the Philippines 
become absolutely independent of the sovereignty of 
the United States, the taxpayer in this case will be 
placed in the ludicrous position of paying taxes to a 
foreign country. No one would claim that an act which 
taxes processors of the United States for the benefit 
of Japan would be held constitutional. 

Nor has Congress the power to tax one class jfor the 
benefit of another. See Citizen's Savings ami Loan 
Association v. Topeka, 20 Wall. 655, 664, wherpin the 
Court said: 

“This power can as readily be employed 
against one class of individuals and in favor of 
another, so as to ruin the one class and gjve un¬ 
limited wealth and prosperity to the other, if there 
is no implied limitation of the uses for which the 
power may be exercised.” 
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See also Parkersburg v. Brown , 106 IT. S. 487,’ 500; 
Cole v. LaGrange , 113 U. S. 1, 6; Ochoa Hernandez v. 
Morales, 230 U.. S. 139, 161. 

Defendants refer to the fact that since 1902 
money for the support of the Philippine Govern¬ 
ment has been raised bv Internal Revenue taxes 

• 

and customs duties in this country, and that the 
acts imposing the levies have frequently ear-mark¬ 
ed the proceeds for the Philippine Treasury in the 
same manner as the Act under consideration. Cit¬ 
ing: Act of March 8,1902, c. 140, 32 Stat. 54, Sec. 
4 (U. S. C., Title 19, Sec. 123 (a)); Act of August 
5, 1909, c. 6, 36 Stat. 11, 84-85; Act of October 3, 
1913, c. 16, 38 Stat. 114, 193; Act of September 21, 
1922, c. 356, 42 Stat. 858, 935; Act of June 17,1930, 
c. 497, 46 Stat. 590, 686. 

It is worthy of note, however, that the Acts re¬ 
ferred to provide for the levying of duties on ma¬ 
terials coming into the United States from the 
Philippine Islands, or going into the Philippine Is¬ 
lands from the United States, and in most in¬ 
stances the Acts provided for the collection of the 
tax in the Philippine Islands. In no case, however, 
has there ever been a tax placed upon the use of 
commodities in this country, even where they came 
from the Philippine Islands for the benefit of the 
Philippines \ In addition to the fact that the Acts 
referred to are not in any particular similar to 
Section 602V-s (a), none of them have even been 
subjected to the test of constitutionality. 

Furthermore, it is submitted that the exaction here 
involved of three cents per pound is so grossly exces¬ 
sive that it amounts to the taking of this taxpayer's 
property without due process of law in violation of the 
Fifth Amendment. The record shows that prior to the 
passage of this Bill the taxpayer was able to make a 
profit in its business (See allegation in taxpayer’s 
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amended bill of complaint, R. p. 3). Since payijng this 
exaction, however, the record further shows that the 
taxpayer is operating at a loss. The Goveriiment’s 
motion to dismiss admits these facts. It is no ^inswer 
to say, as is done by the Government in this ca^e, that 
the courts are without power to relieve a taxpayer 
from what amounts to confiscation in the guise |of tax¬ 
ation. It is submitted that the authorities relield upon 
by the Government in this connection are not iii point. 
A case directly in point, however, is Great 'Northern 
Railway Co. v. Weeks, et al., No. 178, Octoberj Term, 
1935, decided February 3, 1936, in which the Supreme 
Court struck down a state tax upon railroad properties 
because the rate fixed was so excessive as to pmount 

i 

to a taking of property without due process of law un¬ 
der the Fourteenth Amendment. While in that case 
state taxation was involved, the opinion is so broad it 
is clear that the same principle will be applied by the 
Supreme Court to Federal taxation. It has pi ready 
been held that so far as due process of law’ is concern¬ 
ed, the principles applicable under the Fourteenth 
Amendment to state legislation are also applicable to 
Federal taxation under the due process clause I of the 
Fifth Amendment. On this point, see Heiner |. Don- 
nan, 285 U. S. 312, and cases discussed therein. | 

(3) The enactment of that portion of ij>e ction 
602*4 (a) of the Revenue Act of 1934 is not witllin the 
scope of the powers granted to Congress by tfye con¬ 
stitution in the Commerce Clause or elsewhere. 

An exaction of this kind is laid either undbr the 
powder of Congress to tax for the purpose of Raising 
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revenue or the power of Congress to tax and lay duties 
for the purpose of regulating commerce. These two 
powers, that is, to tax for revenue and to regulate com¬ 
merce, are separate and distinct. 

See University of Illinois v. U. S., 289 U. S. 

48 

44 It is true that the taxing power is a distinct pow¬ 
er; that it is distinct from the power to regulate 
commerce. It is also true that the taxing power 
embraces the power to lay duties. But because the 
taxing power is a distinct power and embraces this 
power to lay duties, it does not follow that duties 
may not be imposed in the exercise of the power to 
regulate commerce.’’ 

It should be remembered, however, that this Act is in 
no sense a dutv. There are certain incidents to a duty. 
A duty must be placed on the goods upon their entry 
into the country. Philippine coconut oil can enter this 
country without any duty, and if it is used for any pur¬ 
pose, of which there are many, wherein it is not neces¬ 
sary to process the oil, then no tax applies, so that 
clearly it can not be contended that in any sense this 
Act levies a dutv. Processing is not an interstate func- 
tion. It is carried on within the State and there is no 
theory under which a Court could hold that Congress 
has jurisdiction over the processing of oil because that 
is a national or interstate function. All of the inci¬ 
dents to the processing of oil are within the State, and 
if the Act is to be held constitutional it must be so held 
under the taxing power to obtain revenue for the gen¬ 
eral welfare. 

Although Justice Bailey in his opinion indicated that 
the Act was Constitutional under the powers given to 
Congress in the commerce clause, the Government in 
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its brief seems to have waived this contention. It is 
probably unnecessary, therefore, for this taxpayer to 
deal at further length with the heading. 

Nor can the provision for the payment of the pro¬ 
ceeds of the tax to the Philippine Islands he separated 
from the tax itself . 

While it does not appear from the face of Section 
602Vi (a) that the provision for taxing the processing 
of coconut oil of Philippine production and [the pro¬ 
vision for payment of the proceeds of the ti jx to the 
Treasury of the Philippine Islands are inseparable, yet 
one glance at the legislative history commands! the con¬ 
clusion that the two must stand or fall togethjer. Con¬ 
gress had previously launched its ward uponja career 
of independence and by its solemn treaty ha^l agreed 
that 200,000 long tons of coconut oil should bej allowed 
to enter this country annually free from the injiposition 
of a duty. In fairness to Congress, we are impelled to 
the logical conclusion that it was mindful of i]ts treaty 
obligations when, in placing the tax on the Philippine 
coconut oil, it saw fit to provide that the proceeds there¬ 
from should inure to the benefit of the Philippine 
Islands, and to decide that Congress would not have 
been satisfied with the taxing provision had it not in¬ 
cluded the provision for payment to the Philippine Is¬ 
lands. Examined in this light, the manifest intention 

i 

of Congress overcomes the presumption, if anV, raised 
by the declaration of separability contained in the Act. 
If Congress would not have been satisfied ^ith one 
provision without the other it follows that the two 
provisions must be examined as a unit. 

Utah Power <& Light Co. v. Pfost, 236 U. S. 

184 
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“Nor do we think the inseparability of the section 
from the rest of the act appears from the face of 
the legislation. The Act itself provides that an 
adjudication that any provision of the Act is un¬ 
constitutional shall not affect the validitv of the 

* 

Act as h whole, or of any other provision or sec¬ 
tion thereof. While this declaration is but an aid 
to interpretation and not an inexorable command, 
it has the effect of reversing the common law pre¬ 
sumption, that the legislature intends an act to be 
effective as an entirety, by putting in its place the 
opposite presumption; and this presumption must 
be overcome by considerations that make evident 
the inseparability of the provisions or the clear 
probability that the legislature would not have been 
satisfied with the statute unless it had included the 
valid part.” 

See also Field vs. Clark, 143 U. S. 695—wherein the 

Court quoted Mr. Justice Field in the case of Hunting- 

ton vs. Worthen, 120 U. S. 97, 102: ! 

“It is only when different clauses of an act are 
so dependent upon each other that it is evident 
the legislature would not have enacted one with¬ 
out the other—as when the two things provided are 
necessary parts of one system—that the whole act 
will fall with the invalidity of one clause. When 
there is no such connection and dependency, the 
act will stand, though different pails of it are 
rejected.’’ 

Defendants seem to derive some solace from the fact 
that the provision for payment to the Philippine 
Islands was not inserted in the bill as originally draft¬ 
ed, but that fact lends additional strength to the con¬ 
tention that once Congress considered its obligations 
to the Philippine Islands it was not satisfied to disre¬ 
gard them without proper provision being made to 
neutralize the effect of the Act. 
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The case of Frost vs. Corporation Commission, 278 
U. S. 515, has been urged in support of thi conten¬ 
tion that the provision for payment to the Philippine 
Islands was an after-thought with Congress and, 
therefore, becomes separable, but it must be| remem¬ 
bered that in that case the offending and voicj proviso 
was “ added by way of amendment manv veirs after 
the original section was enacted.” Nor do the Read 
Money Cases, 112 U. S. 580, 599-600 strengthen defend¬ 
ants’ position for there the tax was determined to be 
a proper one, and not as in the instant case a part of 
or step in an unlawful scheme. 

U. S. vs. Butler , supra. 

Frost vs. Corporation Commission, 278 U. S. 

525 

“If paragraph 3714 as originally passed had con¬ 
tained the proviso, the effect would be to render 
the entire section invalid * * * * .” 

“But the proviso here in question was not in the 
original section. It was added by way of amend- 
ment many years after the original section was 
enacted.” j 

Field vs. Clarlc , 143 U. S. 965 | 

“It is an elementary principle that tlje same 
statute may be in part constitutional and! in part 
unconstitutional, and that if the parts ari wholly 
independent of each other, that which is consti¬ 
tutional may stand while that which is unconstitu¬ 
tional will be rejected.” 

Conclusion as to Constitutionality. 

A principal argument for the validity of the tax has 
been that the first sentence of subsection (a) of Sec¬ 
tion 602V 2 imposes an excise which is not rendered in¬ 
valid by the possible invalidity of the subsequent ap- 
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propriation of a portion of it to the Philippines. This 

argument does not take into account the fact that the 

exaction in respect of Philippine coconut oil is of a 

totally different character from the exaction with re- 
•/ 

spect to the other oils. 

The first sentence of subsection (a) of Section 602%, 
if it could be dissociated from the rest of that section, 
would impose an exaction in respect of the processing 
of coconut oil: of Philippine origin, in form of an ex¬ 
cise, differing in no respect from the exaction imposed 
with respect to the other oils there mentioned. Sub¬ 
sequent provisions of the section, however, from which 
the first sentence cannot be dissociated, give to the 
exaction in respect of the use of Philippine coconut oil 

an entirely different character. The lew on the use of 
* * 

other oils is, by the express provision of subsection 
(g), to “be covered into the general fund of the Treas¬ 
ury of the United States ”. There it is mingled with 
the proceeds of other Federal tax collections and is 
subject to appropriation for any proper purpose. In 
other words, it is in form a true tax within the defini¬ 
tion in United States v. Butler et dl., in which it was 
said of the Agricultural Adjustment Act: 

“It is inaccurate and misleading to speak of 
the exaction from processors prescribed by the 
challenged act as a tax, or to say that as a tax 
it is subject to no infirmity. A tax, in the gen¬ 
eral understanding of the term, and as used in 
the constitution, signifies an exaction for the sup¬ 
port of the government. The word has never 
been thought to connote the expropriation of 
money from one group for the benefit of an 
other. 79 
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In contrast to the provision with respect to ^he col¬ 
lections of the levy based on the use of other o}ls, it is 


expressly provided that collections with respect to the 
use of Philippine coconut oil “shall be held as a sepa¬ 
rate fund and paid to the Treasury of the Philippine 
Islands’’ (except in a contingency which has not come 
about), and such collections are further expressly ex¬ 
cepted from the general direction that col 
under Section 602% shall be covered into the 
fund of the Treasury of the United States. This par¬ 
ticular exaction is precisely the kind of exaction held 
by the Supreme Court not to be a tax. It is n|ot “an 
exaction for the support of the Government. ”j It is 
an “expropriation of money from one group for the 
benefit of another.” The legal effect is precisely the 
same as would be the effect of a provision that officials 
of the Philippine Government should collect in this 


ections 

reneral 


country from processors of Philippine cocoriut oil 
three cents for each pound of such oil so processed 
by them. The Collector of Internal Revenue afnd the 
Treasury of the United States are merely thej chan¬ 
nels through which payment is transmitted. 


Determination of the character of this exacticjn ipso 
facto establishes its invalidity. Congress has nolpower 
to demand contributions other than the power jo tax. 
The single exception is an imposition of the character 
considered in the Head Money cases, 112 U. 580. 
Obviously the exaction in question does not comcj with¬ 
in that exception. j 

The levy in respect of the use of Philippine ebeonut 
oil being unauthorized by the constitution, it becomes 
unnecessary to inquire whether an unrestricted! lump 
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sum appropriation to the government of the Philippine 
Islands from the General Treasury of the United 
States would be valid. Congress may or may not have 
power to m&ke such a grant. It makes no difference. 
We do not have to argue the invalidity of the impost 
from the illegality of the purpose for which it is levied 
because the impost is not a tax within the meaning of 
the constitution. 

Not only is there no warrant for the imposition in 
question, but being without warrant it is a taking of 
property without due process and offends the due pro¬ 
cess clause of the constitution. Nor can Congress pick 
out a small group constituting an infinitesimal frac¬ 
tion of those within its jurisdiction and require of 
them that they contribute to the support of the Philip¬ 
pine government when no similar requirement is made 
of others. The exaction is both unauthorized and for¬ 
bidden. 

Were the levy, in fact, such a tax as in general Con¬ 
gress has the power to make under the tax clause, the 
particular exercise of that power would nevertheless 
be unconstitutional as being neither “to pay the debts ’ 9 
nor to “provide for the common defense and general 
welfare of the United States”. This is equally true 
with respect to collections which were payable to the 
Islands while they were still dependencies of the United 
States and to collection payable to them since they 
achieved a status of semi-independence. There may 
perhaps be a presumption that any collections paid to 
the government of the Philippine Islands would be ex¬ 
pended for lawful purposes and in a lawful manner 


pursuant to appropriation by the Islands’ Legislature. 
There is no presumption, however, that they ^ould be 
expended for purposes that would contribute to the 
defense or the general welfare of the United States. 
They might be used to pay off the bonded de^bt of the 
Philippine government amounting to forty-e^ght mil¬ 
lion dollars. They might be used for the maijntenance 
of military forces which would not be available to the 
United States. They might be used to subsidise Philip¬ 
pine producers of sugar and tobacco in competition 
with the producers of those same products in tlfe United 
States. Or they might be used in any one of a hun¬ 
dred other ways which would be of no advantage to 
the United States and might even be inimical to her 
interests. 


The United States has no beneficial interejst what¬ 
ever in the collections in respect of Philippine! coconut 
oil now held by it inasmuch as the Philippinej govern¬ 
ment has not provided “by any law for anyj subsidy 
to be paid to the producers of copra, coconut dil, or al¬ 
lied products”. The Philippine government] has no 
interest in that fund because Congress was | without 
power to require that it be collected and paidj over to 
them. Those who have an interest in the furnj. are the 
processors from whom it was illegally eollecjted and 
who are entitled to its return. It constitutes a j trust of 
which they are the beneficiaries. 
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The Supreme Court of the District of Columbia had 
jurisdiction to entertain the Amended Bill of Com¬ 
plaint: On the grounds that the extraordinary and en¬ 
tirely exceptional circumstances alleged in the Amend¬ 
ed Bill of Complaint deprive the taxpayer of a plain, 
adequate, and complete remedy at law and to avoid a 
multiplicity of suits. 

Taxpayer has filed a claim with the Commissioner 
of Internal Revenue for a refund of a portion of the 
tax paid under Section 602*4 (a), but the claim has 
been denied. The acts pertaining to the refunding of 
taxes improperly collected are ambiguous and doubt¬ 
ful with respect to the remedy of the taxpayer to re¬ 
cover Philippine coconut oil taxes paid under Section 
602M> (a) for the reason that by virtue of the provi¬ 
sions of the act the fund collected cannot become or 
form a part of the general fund of the Treasury of 
the United States, and the refunding acts have never 
been interpreted by any court of the United States in 
connection with Section 602 1 /-> (a) or any similar sta¬ 
tute wherein the funds did not go into the general 
treasury fund. If all or any part of the funds collect¬ 
ed from taxpayer and others similarly situated are 
paid over to! the Treasury of the Philippine Islands, 
the sum so paid over will be irretrievably lost and 
cannot be recovered from the Philippine Islands, 
either by the United States or taxpayer and others 
similarly situated, as there is no proceeding provided 
by law for the recovery thereof. The Acts pertaining 
to the refunding of taxes improperly collected contem¬ 
plate that the Secretary of the Treasury shall submit 
for appropriation only such amounts as are necessary 
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to procure “ refund of monies erroneously Received 
and covered into the Treasury of the United Spates”. 

Sec. 725Q of Title 31 U. S. C. A. provides in (part as 
follows: 

“Effective July 1, 1935, the appropriation ac¬ 
counts appearing on the books of the Government 
and listed in Sub-section (b) of this section, as 
well as appropriation accounts bearing similar 
titles on the books of the Government, are abolish¬ 
ed, * * *. On July 1 , 1935, there shall be estab¬ 
lished on the books of the Government an account 
to be designated ‘Refund of Moneys Erroneously 
Received and Covered’, and there is authorized to 
be appropriated such sums as may be necessary 
to remit any expenditures of the character now 
chargeable to the appropriation accounts herein 
abolished and other collections erroneously re¬ 
ceived and covered which are not properly Charge¬ 
able to any other appropriation. The Secretary of 
the Treasury shall submit with his annu|al esti¬ 
mates of appropriations an amount necessary to 
meet expenditures properly chargeable to ihis ac¬ 
count.” 

Section 725Y: 

44 All acts and/or parts of acts inconsisteht or in 
conflict with the provisions of Sections 725 to 725z 
of this title are hereby repealed to the extent of 
such inconsistency or conflict.” 

Careful search of the statutes applicable to refunds 
disclose no provision or provisions providing for a re¬ 
fund of taxes unlawfully collected which have not been 
covered into the Treasury of the United States/ If the 
taxpayer and others similarly situated are compelled 
to proceed at law for the recovery of the taxes exacted 
from them by virtue of Section 6 O 2 V 2 (a), in the 
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ordinary course of events it would be at least seven or 
eight months before the taxpayer's rights and the 
rights of the others similarly situated could be finally 
determined. During this period if the fund so collect¬ 
ed be paid into the Treasury of the Philippine Islands 
and subsequent thereto if Section 602M> (a) be de¬ 
clared unconstitutional it would be extremely doubtful 
if the taxpayer and the others from whom the tax has 
been exacted would be able to recover the amounts so 
exacted from them in a suit at law against the United 
States. In all probability the taxpayer would be met 

by the defense that the monies collected under Section 
* 

602M> (a) were never covered into the Treasury of the 
United States, and, if they were successful in recover¬ 
ing a final judgment in an action at law it would appear 
that such judgment would be a nullity for they would 
have no remedy unless Congress should pass a neces¬ 
sary appropriation to repay the amount thereof, which 
would mean that their success in procuring a refund 
would be contingent and dependent entirely upon the 
will of Congress: 

See Fredensberg v. Whitney, 240 Fed. 822 (quoting 
from Baus v. Storm), wherein the Court said: 

“It would seem clear that a court of equity will 

not withhold relief from a suitor merely because he 

* 

may have an adequate remedy at law if his ad¬ 
versary chooses to give it to him. A remedy can- 
not be adequate if its adequacy depends upon the 
will of the opposing party.” 

It has long been recognized that the remedy at law 
to oust an equity Court of jurisdiction must not only 
be as adequate and complete as that at equity but it 
must be as complete, as practicable and efficient to the 
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ends of .'justice and its prompt administration, as that 
available in the Court of Equity, and it has likewise 


been recognized that where the taxpayer ’sj remedy is 
vague and indefinite equity will entertain jurisdiction 
of a suit to restrain the collection of a tax, as well as 
to return to the taxpayer that which had been wrong¬ 
fully exacted from him. The case of Stcmdard Oil Co. 
v. Fox, 6 Fed. Supp. 494 (1934) 498-500, presents an 
interesting discussion of the right of a taxpayer under 
such circumstances: 


“A suit to enjoin the collection of a sjate tax on 
the ground that it involves an arbitrary and un¬ 
reasonable discrimination against the taxpayer in 
violation of the Fourteenth Amendmerjt will not 
lie in a federal court when, under the lWs of the 
state, provision is made for the payment! of the tax 
under protest with the right to bring shit for its 
recovery against the collecting officer or authority, 
and when means are provided for the satisfaction 
of any judgment that may be obtained. * * *. 

The right of the plaintiff to invoke the equita¬ 
ble jurisdiction of the court depends up an the ab¬ 
sence of an adequate remedy at law. * * * 

The remedy at law provided by the statute is 
the right to collect the license moneys from the 
state tax commissioner by an appropriate remedy, 
as provided by law. How this right is to be ex¬ 
ercised is not made definite: Nor is it made clear 
how the taxpayer, if successful in a suit brought 
for the purpose, may recover back his mjmey. * * * 
In considering whether these statute^ provide 
an adequate remedy at law, we are, at t|he outset, 
met with inquiry as to their meaning and with the 
well established rule that a remedy is notj consider¬ 
ed adequate unless the statute which Authorizes 
it is free from doubt and ambiguity, or unless its 
meaning has been clearly established by| the deci¬ 
sions of the state courts. Thus it has ])een held 
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that, when the statute relied on is a recent one, and 
has not been construed and applied by the highest 
court of a state, or when the meaning of the statute 
is not, free from ambiguity or doubt, it cannot be 
said that the complaining party suing or plaintiff 
has an adequate or complete remedy at law. On 
the contrary, the existence of the remedy is de¬ 
batable and uncertain. Wallace v. Hines, 253 U. 
S. 66, 68, 40 S. Ct. 435, 64 L. Ed. 782; Atlantic Coast 
Line E. Co. v. Bought on, 262 U. S. 413, 43 S. Ct. 
620, 67 L. Ed. 1051; Union P. E. Co. v. Board of 
Commissioners of Weld County, 247 U. S. 282, 287, 
38 S. Ct. 510, 62 L. Ed. 1110. * * * 

The meaning of the West Virginia statutes 
cited in connection with the kind of suit now before 
the court lias not been made clear by the decisions 
of the West Virginia courts. * * * 

We think, therefore, that no adequate legal 
remedy has been afforded the plaintiff in this case, 
for it is established beyond controversy in the held 

of state taxation that the mere ability to obtain a 

•/ 

fruitless judgment will not defeat the equitable 
jurisdiction. Osborn v. Bank of U. S.± 9 Wheat. 
73S, 6 L. Ed. 204; Dodge v. Woolsey, Fed. Cas. No. 
18,032: Id., 18 How. 331, 15 L. Ed. 401; Arkansas 
Bldg. & Loan Ass f n v. Madden, 175 U. S. 269, 274, 
20 S. Ct. 119, 44 L. Ed. 159; Mathews v. Eodgers , 
284 U. S. 521, 52 S. Ct. 217, 76 L. Ed. 447; Stratton 
v. St. Louis S. W. Eg. Co., 284 U. S. 530, 52 S. Ct. 
222, 76 L. Ed. 465. * 

This court, therefore, is empowered to entertain 
the application for an interlocutory and final in¬ 
junction ; and, having taken jurisdiction, may pro¬ 
ceed to decide all questions involved in the case, 
both state and federal and to afford to the plain¬ 
tiff, not 6nly the relief by injunction, but also, if 
it finds that the tax was improperly collected, to 
decree that the defendant be required to account 
for and return the money to the plaintiff. Pied¬ 
mont, etc. Eg. Co. v. Querg, (D. C.) 56 F. (2d) 172; 
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Greene v. Louisville & I. R. Co., 244 U. Sj 499, 37 
S. Ct. 673, 61 L. Ed. 1280, Ann. Cas. 1917E, 88; 
Atlantic Coast Line Ry. Co. v. Doughton, 262 U. 
S. 413, 43 S. Ct. 620, 67 L. Ed. 1051. ” 

The decision in this case was affirmed as to the jur¬ 
isdiction of the equity Court but reversed on other 
grounds in Fox v. Standard Oil Co., 294 U. S. 8if (1935) 
in the following language. Mr. Justice Cardoza at 
page 94 said: 

ci A district court of three judges, organized in 
accordance with Sec. 266 of the Judicial C^de (28 
U. S. C. Sec. 380), heard complainant’s Applica¬ 
tion for interlocutory and permanent relief. The 
court decided, after a careful review of the West 
Virginia statutes, that there was an imperfect 
remedy at law which made permissible resort to 
equity. In that conclusion we concur. ” 

The case which is more nearly similar to the facts of 
the instant case is that of Dodge v. Brady, 240 U. S. 
122. The bill in this case alleged that complainants 
had filed with the Collector of Internal Revenue ja claim 
for the remission and abatement of surtaxes beckuse of 
the unconstitutionality of the statute imposing them. 
Complainants moved for a permanent injunction, 
which was denied. By a supplemental bill it was al¬ 
leged that the Commissioner had ruled adversely upon 
complainant’s claim and they prayed a recovery of the 
amount paid. Defendant moved to dismiss the bill for 
want of jurisdiction on the ground, among others, that 
the income tax law was constitutional and valid. The 
Supreme Court in an opinion by Chief Justice) White 
held that there was jurisdiction in equity becajuse of 
the peculiar facts of the case, and instead of dismissing 


the bill for lack of jurisdiction decided the case on the 
merits and held the tax to be constitutional. The Court 
said (pp. 125-126): 

“The government insists that the court below 
was without jurisdiction to decide the merits, and 
we come first to that question. It is apparent if 
the original bill alone is taken into view that the 
suit was brought to enjoin the collection of a tax, 
and the: court was without jurisdiction for the rea¬ 
sons stated in the previous case. And it is argued 
by the government that there was no jurisdiction 
under the supplemental bill, since it fails to allege 
that an appeal was taken to the Commissioner of 
Internal Revenue after the payment of the taxes, 
and that he refused to refund them, and therefore 
fails to allege a compliance with the conditions im¬ 
posed by Secs. 3220 and 3226 of the Revised Stat¬ 
utes (Comp. Stat. 1913, Secs. 5944, 5949), as pre¬ 
requisites to a suit to recover taxes wrongfully col¬ 
lected. But, broadly considering the whole situa¬ 
tion, and taking into view the peculiar facts of the 
case, the protest to the Commissioner, and his ex¬ 
ertion of authority over it, and his adverse ruling 
upon the merits of the tax, thereby passing upon 
every question which he would be called upon to 
decide on an appeal for a refunding of the taxes 
paid, we think that this case is so exceptional in 
character as not to justify us in holding that re¬ 
versible error was committed by the court below in 
passing upon the case upon its merits, thus putting 
an end ito further absolutelv useless and unneces- 
sary controversy. We say useless and unnecessary 
because on the merits all the contentions urged by 
the appellants concerning the unconstitutionality 
of the law and of the surtaxes which it imposes 
have been considered and adversely disposed of in 
Brushaber v. Union P. R. Co., 240 U. S. 1, ante , 493, 
36 Sup. Ct. Rep. 236. 

“Judgment affirmed.” 



This case has been cited with approval b}j the Su¬ 
preme Court in the following cases: Hill v. ^Wallace, 
259 U. S. 44, 62; Miller v. Standard Nut Margarine 
Co., 284 U. S. 498, 509-510 j 

Section 602(a) of the Act of May 10, lj)34, pro¬ 
vides : 

“All taxes collected under this section with re¬ 
spect to coconut oil wholly of Philippine produc¬ 
tion or produced from materials wholly of Philip¬ 
pine growth or production, shall be held as a sep¬ 
arate fund and paid to the Treasury of the Philip¬ 
pine Islands, * * * ”. 

From this language two things are apparent (1) 
that the proceeds of the taxes collected in the United 
States are not to be used therein but are to be paid to 
the Treasury of the Philippine Islands; and (2) that all 
taxes collected under this section are to be held as a 
separate fund. 

In this connection, we call attention to the fact that 
the remedy at law is not adequate so as to oust the jur¬ 
isdiction of equity unless it provides with ebrtainty 
for the repayment to the taxpayer of the illegal exac¬ 
tion, and especially is this true where the tax] money 
sought to be recovered is still in the hands an of¬ 
ficial where it can be reached and where it is cjoubtful 
whether the claimed remedy at law would insur^ its re¬ 
payment. j 

See Stewart Dry Goods Co. v. Lewis, 287 U. S. 9 
(1932), where the headnote correctly states the case as 
follows: 

“An injunction against the collection of a tax is 
improperly refused on the ground that plaintiffs 
have an adequate remedy at law under a statutory 
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provision permitting action to be brought by an 
aggrieved taxpayer and making it the duty of the 
auditor of public accounts to issue his warrant on 
the state treasury to be paid out of the general 
funds of the state for the amount adjudged to have 
been wrongfully collected, where the issue of fact 
raised by the complaint and answer as to whether 
or not there are and have been for some time past 
outstanding warrants on such fund to a large 
amount, not paid for lack of funds, remains un¬ 
determined. ’ ’ 

See Union Pacific Railroad Co. v. Weld, 247 U. S. 
287: 

“An examination of the new statute shows that 
the controversy just outlined is not without some 
real basis and that its solution is not free from 
difficulty. The question is surely one of state law, 
and, so far as we are advised, the Supreme Court 
of the state has not passed on or considered it. 
A ruling by us on the question would neither settle 
it for that court nor be binding in an action to 
recover the tax if paid. In these circumstances it 
cannot be said that the company certainly or plain¬ 
ly has an adequate and complete remedy at law. 
On the contrarv, the existence of such a remedy 
is debatable and uncertain. And this being so, the 
situation is not one in which cognizance of the 
present suit properly can be declined.” 

See: 

Hale v. Allison, 188 U. S. 72. 

It was held in Walla Walla v. Walla Walla Water 
Works, 172 U. S. 12: 

“This court has repeatedly declared in affirm¬ 
ance of the generally accepted proposition that the 
remedy at law in order to exclude a concurrent 
remedy at equity, must be as complete, as prac¬ 
tical, and efficient to the ends of justice and its 
prompt administration, as the remedy at equity.” 


Also: 


Davis v . Makeler, 156 U. S. 688. j 
Weild Manufacturing Corp. v. Haskett, 11 
Fed. Supp. 642. j 

Rumbarger v. Yokum, 174 Fed. 56. 

It has been alleged that there are nearly 300 soap 
manufacturers in the United States who have been 
subjected to the imposition of the tax on Philippine 
coconut oil and it is submitted that if jurisdiction is 
exercised in this case many useless suits and conflict¬ 
ing decisions may be avoided which would of necessity 
be founded upon the same facts and the same law. In 
this connection it is interesting to note that the Solici¬ 
tor General of the United States in his petition for 
certiorari in the case of Charles D. Huston v. Iowa 
Soap Company , October Term, 1935, makes the follow¬ 
ing statement: 

“* * * During 1934 and 1935 nearly 1,8D0 in¬ 
junctions were issued by lower Federal courts 
against the collection of processing taxes assessed 
under the Agricultural Adjustment Act, although 
many injunctions were denied.” 

It is recognized that in cases of this kind, in order 

to set the wheels of equity in motion it may be neces- 

sarv to show in addition to the same facts and the 
* 

same law other and additional grounds of equftable 
interference. This additional ground of equitable in¬ 
terference is readily recognized in the instant! case 
when it is considered that the taxpayer has a corhmon 
interest in the subject matter of this suit, that ijs, an 
undivided interest in a trust fund so held and| ear¬ 
marked. The propriety of joining taxpayers ini one 
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suit for the obvious purpose of avoiding a multiplicity 
of suits was readily recognized by the Supreme Court 
in the case of Ogden City v. Armstrong , 168 U. S. 224, 
wherein the Court in dismissing the appeal as to cer¬ 
tain parties to the suit held that “equitable jurisdiction 
was properly invoked to prevent a multiplicity of 
suits 

As the money has been exacted from the taxpayer 
and others similarly situated and is held by the de¬ 
fendants in trust for the Philippine Islands under an 
act which is unconstitutional. This Court has the pow¬ 
er and should take jurisdiction of the trust and de¬ 
clare that the sum paid in belongs to the taxpayer and 
others who have contributed thereto. 

The defendants in their official capacity are acting 

solelv as trustees of said fund. Thev have no interest 
» •> 

in the proceeds of this exaction, but hold the legal title 

merely as a conduit. The funds collected by Section 
* •/ 

602Ve (a) relating to coconut oil wholly of Philippine 
production have been deposited as a trust fund under 
the Act of June 26, 1934, c. 756, Sec. 20, 48 Stat. 1233 
(U. S. C. A v Title 31, Sec. 725 (p) ), which Act pro¬ 
vides as follows: 

“Title 31, Money and Finance, Section 725 S; 
Trust Funds. 

“(a) The funds appearing on the books of the 
Government and listed in subsections (b) and (c) 
of this isection shall be classified in the books of 
the Treasure as crust funds. All monevs accruing 
to these funds are hereby appropriated, and shall 
be disbursed in compliance with the terms of the 
trust. Hereafter moneys received by the Govern¬ 
ment as trustee analogous to the funds name in 
subsections (b) and (c) of this section, not other- 
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wise herein provided for, except moneys (received 
by the Comptroller of the Currency or t|lie Fed¬ 
eral Deposit Insurance Corporation, shill like¬ 
wise be deposited into the Treasury as trust funds 
with appropriate title, and all amounts Credited 
to such trust fund accounts are hereby) appro¬ 
priated and shall be disbursed in compliance with 
the terms of the trust.’* * * * 

(1) Philippine special fund (Custom[duties) 

(2S332). I 

(2) Philippine special fund (Internal Rev¬ 
enue) (2S443). I 

The taxpayer alleges that said fund is madi up of 
wrongful exactions from it and others similarly sit¬ 
uated under the guise of an unconstitutional statute. 
A Court of Equity should take jurisdiction of tljis case 
and determine all the questions involved and al| of the 
rights of all the parties. Equity courts have always 
exercised jurisdiction over trustees in the performance 
of their duties. A trustee is suable in equity in 
to any matters touching the trust. Thompson 
mett Irrigation District, 227 Fed. 566; Taylor v. 
ham, 5 Howard (46 U. S.) 233; Clews v. Jamiesbn, 182 
U. S. 479; Oelrichs v. Spain, 15 Wall. 211, ^28; 2 
Storv’s Eq. Jr. (12th ed.) Section 975a. 

i 

Many courts have held that where taxes are illegally 
collected, the person or persons from whom theV have 
been collected may pursue their remedy in equity and 
that the taxes so collected will be considered as i trust 
fund and may be followed by the taxpayers: Standard 
Oil Company v. Fox, 6 Fed. Supp. 498. As said py the 
court in Atchison Railway Co. v. O’Connor, 223! U. S. 
280: 


regard 
v . Em- 
Burn- 
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“The other question is whether the defendant is 
liable to the suit. The defendant collected the 
monev and it is alleged that he still has it. He 
was notified when he received it that the plaintiff 
disputed his right- If he had no right, as he had 
not, to collect the money, his doing so in the name 
of the State cannot protect him. * * * It is said 
that tlie money as soon as collected belonged to 
the State. Very likely it would have but for the 
plaintiff’s claim, assuming it to remain an iden¬ 
tified trust fund; even if the collector of the tax 
were authorized to appropriate the specific money 
and to make himself debtor for the amount, it 
would be inconceivable that the State should at¬ 
tempt to hold him after he had been required to re¬ 
pay the sum. * * 

Therefore, in addition to an expressed trust being 
created by virtue of Section 725 S of Title 31 Monev 
and Finance hereinbefore set forth, the taxpayer con¬ 
tends that if said section be disregarded, the funds 
would still be held in trust under the doctrine of con¬ 
structive trust. In the present case, the defendants 
have in their possession a fund payable to the Philip¬ 
pine Islands. The statute is unconstitutional. This 
fund has not been paid into the General Treasury and 
can be readily identified. A Court of Equity has juris¬ 
diction at the suit of the owner of property to follow 
and recover such property or the proceeds thereof so 
long as it may be identified, and the interests of inno¬ 
cent parties do not intervene, and impress it with a 
trust in favor of its owner; Raleigh County vs. Cottle , 
(' W . Ya.) 94 S. E. 948; Bender vs. Cleveland Trust 
Coynpany, 176 X. E. 452; Calloway Bank vs. Ellis, 238 
S. W. 844; Baltimore ayid Ohio Telegraph Company 
vs. Interstate Telegraph Company f 54 Fed. 50. 

Haskins Bros. (0 Co. vs. Morgentliau, et al. 
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The United States is not an indispensable party to 
this proceeding . 

Taxpayer and those in whose behalf it acts ^ire seek¬ 
ing no redress from the United States as such; it 
claims nothing in which the United States has any in¬ 
terest or title, but simply endeavors to recover that 
which rightfully belongs to it from those whe by law 
are made the custodians. It* taxpayer is allowed to 
prevail in this suit the United States will notl be sub¬ 
jected to the payment of any money nor will it suffer 
any dimunition of its sovereignty. All that (fan pos¬ 
sible flow from a decree awarding the fund to taxpayer 
and those to whom it rightfully belongs is that the de- 
fendants as custodians would be required to restore 
the property of which taxpayer and others have been 
wrongfully deprived. In this connection it ljiust be 
recalled that the fund involved forms no part of the 
general fund of the United States, but is, by virtue of 
the law which created it, a trust fund, so held a^nd ear¬ 
marked. In a situation of this kind the authorities are 
uniform that the action is not to be regarded as one 
against the state. 

Kittredge v. Boy den, 136 Ivans. 691 

‘‘It takes an act of the legislature to appropriate 
public funds, and they cannot otherwise ibe dis¬ 
bursed. But the money which plaintiff steks to 
have repaid to it is not public money. It i^ plain¬ 
tiff’s money paid under protest. An act!of the 
legislature appropriating this particular sum of 
money would be void. It is not subject to legisla¬ 
tive disposition. The legislature can prescribe 
the procedure to be followed for the recovery of 
money belonging to a private citizen whijeh has 
gotten into the hands of a public officer involun¬ 
tarily; but it cannot appropriate that moiney to 
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the general revenue, or to the school fund, or dis¬ 
burse it for legislative expenses. Even where a 
suit will lie against the state under sanction of 
statute, a judgment against the state has to be 
paid out of some fund belonging to the state and 
subject to legislative disposition as provided by 
law either before or after the judgment is ren¬ 
dered. ” 

Pennoyer v. McConnaugliy, 140 IT. S. 1. 

German Alliance Insurance Co. v. Van Cleve, 

191 Ill. 410. 

* * Can the state be subjected to the payment 
of money, or can it be made to suffer any diminu¬ 
tion of its sovereignty? If the judgment or relief 
prayed for can possibly have such effect it is, of 
course, a suit against the state. If not—if all that 
can possible flow from the judgment is that the 
public official or official board shall be required to 
refund or release money or property of which 
plaintiff! has been wrongfully deprived, and if the 
money or property is still under the control of the 
officer or board, the action is not regarded as one 
against the state. ’ ’ 

The mere fact that officials of the United States are 
made parties defendant in an action does not in and of 
itself make the United States a party although its laws 
may have prompted the action which is sought to be 
redressed. 

Osborn v. Bank of United States, 9 Wheat 738, 
842, 843. 

Mr. Justice Marshall: 

“If the State of Ohio could have been made a par- 
tv defendant, it can scarcelv be denied, that this 

7 7 

w^ould be a strong case for injunction. The objec¬ 
tion is, that, as the real party cannot be brought be¬ 
fore the court, a suit cannot be sustained against 
the agents of that party; and cases have been cited. 
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to show that a Court of Chancery will not make a 
decree unless all those who are substantially inter¬ 
ested he made parties to the suit. 

“This is certainly true, where it is in the power of 
the plaintiff to make them parties; but if the per¬ 
son who is the real principal, the person who is the 
true source of the mischief, by whose power and 
for whose advantage it is done, be himself above 
the law, be exempt from all judicial process, it 
would be subversive of the best established prin¬ 
ciples, to say that the laws could not afford the 
same remedies against the agent employeji in do¬ 
ing the wrong, which they would afford Jagainst 

him, could his principle be joined in the su}t.” 

■ 

It is a well established principle that neither jofficials 
of a state nor of the United States can deprive an in¬ 
dividual of his property without legal authority and 
then hide behind the cloak of sovereignty and denv the 
citizen his constitutional rights by the excuse that the 
sovereign is the real party in interest and cannot be 
sued without that consent which it refuses to give. 

Meigs v. McClnng’s Lessees , 9 Crancb 11; 3 
Law Ed. 639 


See also United States v. Lee , 105 U. S. 196, 


where¬ 


in the Court said: 


“Shall it be said, in the face of.all this, an 4 of the 
acknowledged right of the judiciary to delude in 
proper cases, statutes which have been passed by 
both branches of Congress and approved by the 
President, to be unconstitutional, that the j courts 
cannot give remedy when the citizen has b^en de¬ 
prived of his property by force, his estate seized 
and converted to the use of the Government with¬ 
out any lawful authority, without any process of 
law and without any compensation, because the 
President has ordered it and his officers are in pos¬ 
session ?” 
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In considering the question of suits against public 
officials and the sovereign, the law does not seem to 
make anv distinction between a state and the Federal 
Government, and any unconstitutional acts on the part 
of the officials amount to nothing more than mere nul¬ 
lities attempted in the name of the state, and should 
not protect them from suit under the immunity from 
suit granted the sovereign. 

Hopkins v. Clemson College, 221 U. S. 636 
Ex parte Young, 209 U. S. 152 
See also In Be A yers, 123 U. S. 507 

The Supreme Court has often announced that where 
a suit is brought against individuals who claim to act 
as officials of a state under an unconstitutional statute 
to recover money or property in their hands unlaw¬ 
fully taken by them in behalf of the state, such suit is 
not an action against the state. 

South Carolina v. Wesley, 155 U. S. 542 
Scott v. Donald, 165 U. S. 107 
Penn oyer v. McConnaugliy, 140 U. S. 1 
Poindexter v. Greenhoic, 114 U. S. 270 
Allen v. B. & O. Railroad Co., 114 U. S. 446 

See also U. S. v. Peters, 5 Cranch 115, 3 L. Ed. 53, 

wherein the Court stated: 

* 4 Since then, the state of Pennsylvania had 
neither possession of, nor right to, the property 
on which the sentence of the District Court was 
pronounced, and since the suit was neither com¬ 
menced nor prosecuted against that state, there 
remains no pretext for the allegation that the case 
is within that amendment of the constitution 
which has been cited; and, consequently, the State 
of Pennsylvania can possess no constitutional 
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right to resist the legal process which rrlay be 
directed in this cause. ” I 

Mr. Justice Holmes in the case of Philadelphia Co. 
v. Stimson, 223 U. S. 605, in holding that the J Secre¬ 
tary of War might be sued had this to say: 

“If the conduct of the defendant constitutes an 
unwarrantable interference with property of the 
complainant, its resort to equity for protection is 
not to be defeated upon the ground that the suit 
is one against the United States.” 

See also 

Belknap v. Schild, 161 U. S. 10, 18 
Tindal v. Wesley, 167 U. S. 204 
Scranton v. Wheeler, 179 U. S. 141 j 
Sloan v. U. S. Fleet Corp. f 258 U. S. 60S 
Smyth v. Ames, 169 U. S. 466 j 

Ludwig v. Western Union Tel. Co., 216 |U. S. 

146 1 
Hopkins v. Clems on College, 221 U. S. (j36 

Noble v. Union River Logging R. Col 147 

U. S. 165 j 

Coltra v. Weaks, 271 U. S. 536 j 

i 

O’Connor et al. v. Rhodes, 79 Fed. (2nd) 146; 152, 

C. A. D. C. (See footnote-4): j 

“W 7 e have had occasion to notice the conditions 
under which the fund was accumulated by th$ cus¬ 
todian, and we have alwavs assumed that the | fund 
was a guaranty fund to cover the expense of ad¬ 
ministration and that the balance after the J pay¬ 
ment of expenses, if any, would be returned to 
the several trusts and distributed to the owners. 

4 While the question was not raised in the case of O’Connor et al v. 
Rhodes, supra, it should be noted that the plaintiff, a depositor of the 
Commercial National Bank, brought this suit in behalf of himsellf and 
other depositors who were similarly situated. 
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It is a fund exclusively under the control of the 
Acting Custodian. It is not money of the United 
States paid into the Treasury of the United States. 
It is not a part of the revenues of the United 
States and, in the form in which it is, is not sub¬ 
ject to the control of the Secretary of the Treas¬ 
ury. On the other hand, the excess which the bill 
charges the Alien Property Custodian received 
over and above other general creditors of the 
bank \Vas a part of the trust assets of the insolvent 
bank. It was, therefore, money of the bank out of 
which all creditors were entitled to be paid rat¬ 
ably. If it was improvidently paid to the Custo¬ 
dian, it is recoverable, and the officer whose act 
is responsible for the illegal payment is the re¬ 
sponsible defendant, and the resort to equity for 
protection is not to be defeated upon the ground 
that the suit is one against the United States.” 


Citing: 

Philadelphia Co. v. Stuns on, 223 U. S. 605 

‘‘The fund is earmarked for a special purpose in 

the hands of the Attornev General as the acting 

Alien Property Custodian, and no interests of the 

United States would be affected bv a decree in the 

* 

suit. The fact that Congress has authorized the 
fund to be used for purposes of the Alien Prop¬ 
erty Custodian’s office does not change its char¬ 
acter or the rights of the parties. We, therefore, 
hold that this is not a suit against the United 
States.” 

See also: 

Houston v. Ormes, 252 U. S. 469 : 

The Court in its opinion said: 

“The principal contention is that because the 
object of the suit and the effect of the decree were 
to control the action of the appellants in the per¬ 
formance of their official duties, the suit was in 
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effect one against the United States. Bujt since 
the fund in question has been appropriated by act 
of Congress for payment to a specified person in 
satisfaction of a finding of the Court of Claims, 
it is clear that the officials of the Treasury are 
charged with the ministerial duty to make a pay¬ 
ment on demand to the person designated. It is 
settled in such a case a suit brought by the person 
entitled to the performance of the duty against 
the official charged with its performance, is not a 
suit against the Government * * 

“In the present case it is conceded and proper¬ 
ly conceded, that payment of the fund in question 
to the defendant Sanders is a ministerial dqty, the 
performance of which could be compelled bk man¬ 
damus. But from this it is a necessary Iconse- 
quence that one who has an equitable right in the 
fund as against Sanders may have relief against 
the officials of the Treasury through a mandatory 
writ of injunction, or a receivership which is its 
equivalent, making Sanders a party so as tjo bind 
her and so that the decree may afford a (proper 
acquittance to the Government.’’ 

In support of their contention defendants stressed the 
case of Louisiana v. Jumel, 107 U. S. 711, but it should 
be remembered that that was a situation wherein the 
bondholders sought to require the state officers to pay 
the coupons on the state bonds out of the Treasury of 
the State, and the Court had this to say: 

“The persons sued are the executive officer of the 
state and they are proceeded against in their of¬ 
ficial capacity. The money in the Treasury is the 
property of the state and not in any legal sense 
the property of the bond or coupon holders. If it 
be lost or destroyed, the loss will fall alone on the 
state or its agents, and the bondholders will be en¬ 
titled to payment in full from other sources * * 
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Citing U. S. v. Lee , 106 U. S. 196, the Court added: 

“Here, however, the money in question is lawfully 
the property of the State. It is in the manual pos¬ 
session of an officer of the State." 

It can well be seen that any decree in favor of the 
petitioners would have of necessity been satisfied out 
of funds rightfully belonging to the State. 

An analysis of all of the cases covering the question 
of whether the United States is an indispensable party 
to this suit leads directlv to the conclusion that the 
United States can neither win nor lose in this action 
for should - the Act in question be held to be constitu¬ 
tional, the; money must be paid by the defendants to 
the Treasury of the Philippine Islands, whereas should 
the Act be held illegal and void it must necessarilv fol- 
low that the fund belongs to the taxpayers and conse¬ 
quently the Philippine Islands will be the only loser. 

It has been suggested and not denied that the defend¬ 
ants, if not restrained, have under the law, the power 
and authority to pay the fund in question direct to the 
Treasury of the Philippine Islands without any addi¬ 
tional authorization from Congress and if this be so 
the contention of the defendants that this Court has no 
jurisdiction to order them to return it to the parties 
from whom it was wrongfully exacted, would seem to 
be without merit either in law or reason. 

This suit teas properly brought as a class suit. 

In response to the contention urged by the defend¬ 
ants that this is not properly a class suit, it should be 
remembered that there are nearly 300 soap manufac¬ 
turers doing business in all parts of the United States 
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who have been forced to contribute to the fund which is 
the subject matter of this suit. There is that common 
interest in the subject matter of the suit which! is and 
has always been recognized as the basic foundation for 
a class suit. To bring all of these parties before the 
Court in one suit would be impracticable to sjay the 
least, and to force them to proceed separately ijn their 
respective jurisdictions would unquestionably result in 
a multitude of conflicting decisions. Possibly the lead¬ 
ing case on this subject and the one most frequently 
referred to is that of Smith vs. Swormstedt, 16 How. 
2S8, 303, wherein the Court stated: | 

“The rule is well established that where the par¬ 
ties interested are numerous, and the suit is for 
an object common to them all, some of the body 
may maintain a bill on behalf of themselves and 
of others * * *” 

The Court then quoted from Mr. Justice Story, \k'ho, in 
speaking of the third and last exception to the general 
rule said: 

“In this latter class, though the rights of tjie sev¬ 
eral persons may be separate and distinct, yet 
there must be a common interest or a common 
right, which the bill seeks to establish or enforce. 

Certainly there is a common right sought to ibe en¬ 
forced in the instant case. j 

It would appear that a proper determination bf this 
particular point would depend upon the decision! of the 
main issues in this case, i. e. whether or not section 
602% (a) of the Internal Revenue Act of 1934 1 is un¬ 
constitutional, and if so, whether or not the fund iin dis¬ 
pute should properly be declared a trust fund ijor the 
benefit of those from whom the exactions w~ere|made. 
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Should this latter question be decided in the affirma¬ 
tive, it would seem clear that there is an object com¬ 
mon to all and a common interest in the subject matter 
of the suit. Certainly as much so as that of judgment 
creditors seeking to reach the equitable assets of a 
judgment debtor. Stewart v. Dunham, 115 U. S. 11; 
McArthur v. Scott, 113 U. S. 340, 391; West v. Randall, 
29 Fed. 718, 723; Connahan v. Peabody, 31 Fed. (2nd) 
312. 

There are two cases wherein the question of com¬ 
munity of interest sufficient to support a class suit ap¬ 
pears to closely resemble the instant case. In re Den- 
netli, et aL, (9th C. C. A.) 221 Fed. 351, 

“* * * The suit then becomes one, in its ultimate 
analysis, for the distribution of funds among 
stockholders according as each is entitled in his 
individual right. In such a suit, all persons in¬ 
terested should be made parties, unless it is one 
falling within certain well-recognized exceptions. 
One of these exceptions is where the parties are 
very numerous, and the court perceives that it will 
be almost impossible to bring them all before it. 
In this and analogous cases, if the bill purports to 
be, not merely on behalf of the plaintiffs, but of 
all others interested and similarly situated, the 
court will, notwithstanding a plea of the want of 
parties, proceed to a decree.’’ 

Hartford Life Ins . Co. v. Ibs, 237 U. S. 667 

“That allegation, of course, would not by itself 
determine the character of the proceeding for, in 
order that the decree should be binding upon those 
certificate holders who were not actually parties to 
the proceeding, it had to appear that Dresser and 
others, complainants, had an interest that was in 
fact, similar to that of the other members of the 
class, and that it was impracticable for all con- 
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cerned to be made parties. But, when sudh com¬ 
mon interest in fact did exist, it was proper that 
a class suit should be brought in a state court. ” 

See also 

Helm v. Zancor, 213 Fed. 648. 

Supreme Tribe of Ben Hur v. Cauble, et al., 
255 U. S. 363, 364. 1 

The appellees have relied upon three cases as sup¬ 
porting their contention that this is not properly a 
class suit, but in each of the cases the interests of the 
parties were so far separate and distinct that a decree 
for or against one could not be said to bind the others 
and it was apparent that the only interest in common 
was in the academic question involved. The cases 
rather seem to support the position of appellarjt than 
of the appellees. In Scott v. Donald, 165 U. S. 1.07 the 
court quoted at length from Mr. Justice Nelson in the 
case of Cutting v. Gilbert, 5 Blatchford 259, 261— 

* * * “The interest that will allow parties :o join 
in a bill of complaint, or that will allow tin} court 
to dispense with the presence of all the parties, 
when numerous, except a determinate number, is 
not only an interest in the question, but one in 
common in the subject matter of the suit; * * V’ 

In Bickfords Inc. v. Federal Reserve Bank of Few 

York, 5 Fed. Supp. 875, it was said: 

“* * * There is no single fund held by the Federal 
Reserve Bank for the benefit of depositors \ of the 
insolvent bank. On the facts alleged in the bill 
there may be a trust for the plaintiff and there 
may be trusts for other depositors whose situation 
is comparable to the plaintiff’s, but there certainly 
is no single trust in which all have common ind in¬ 
dividual interests. * * *” 
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“A fair test of the right to maintain a class suit 
is whether a decree would be binding on absent 
persons' said to be members of the class. In a 
true class suit the decree is binding on such per¬ 
sons. • ’ 


See also Wilcox v. Ilarriman Securities Corp 10 

Fed. Sup]) 532, wherein it was said: 

* * The issues are not identical, and even it* 
they were there is no common subject matter. 
Each defrauded person is interested in liis own 
stock, not in that of anv other victim.’ 7 


It is the contention of taxpayer that the subject mat¬ 
ter of this suit is a single, separate fund held by the 
defendants for the beneiit of those from whom it was 
wrongfully exacted, and if this contention be sound, 
then it must necessarily follow that all parties in 
whose behalf the suit is brought have a proportionate 
interest therein, and they can prove their claims with¬ 
out conflict, thereby putting an end to further and fu¬ 
ture litigation over the same subject matter. Whereas, 
should the court determine that the position of tax¬ 
payer is unsound either in that section 602% (a) is 
constitutional or that that is an adequate remedy at 
law, that determination would unquestionably conclude 
the right of every other tax payer to pursue this fund 
as such and! each would then be put upon his own to 
seek whatever redress there might be available to 
him without regard to the source from whence it came. 

Conclusion. 


In conclusion it is respectfully urged that the pro¬ 
visions of Section 602% (a) of the Revenue Act of 
1934 in so far as they pertain to the collection of the 
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tax on Philippine coconut oil transcend the constitu¬ 
tional powers of Congress in that that portioh of the 
Act is not permitted by the Constitution, and that the 
decision of the Supreme Court of the District] of Co¬ 
lumbia granting defendants motion to dismiss the bill 

o n 

of complaint as amended and denying to taxpayer a 
preliminary injunction should be reversed ajnd the 
cause remanded with instructions to grant the pre¬ 
liminary injunction. 

Respectfully submitted, 

WILLIAM STANLEY, 

ALFRED C. HUNGER, 

J. EDWARD BURROUGHS, JR., 
Attorneys for Appellants. 
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APPENDIX. 


Revenue Act of 1934, e. 277, 48 Stat. 680: 

Sec. 602 V>. Processing tax on certain oils. 

(a) There is hereby imposed upon the first do¬ 
mestic processing of coconut oil, sesame oil, palm 
oil, palm kernal “ oil, or sunflower oil, or of any 
combination or mixture containing a substantial 
quantity of any one or more of such oils with re¬ 
spect to any of which oils there has been no pre¬ 
vious first domestic processing, a tax of 3 cents 
per pound, to l>e paid by the processor. There is 
hereby imposed (in addition to the tax imposed 
by the preceding sentence) a tax of 2 cents per 
pound, ito be paid by the processor, upon the first 
domestic processing of coconut oil of any combi¬ 
nation or mixture containing a substantial quan¬ 
tity of coconut oil with respect to which oil there 
lias been no previous first domestic processing, 
except that the tax imposed by this sentence shall 
not apply when it is established, in accordance 
with regulations prescribed by the Commissioner 
with the approval of the Secretary, that such coco¬ 
nut oil (whether or not contained in such a 
combination or mixture), (A) is wholly the pro¬ 
duction of the Philippine Islands, or any other pos¬ 
session of the United States, or (B) was produced 
wholly from materials the growth or production 
of the Philippine Islands or any other possession 
of the United States, or (C) was brought into 
the United States on or before the 30th day after 
the date of the enactment of this Act or produced 
from materials brought into the United States on 
or before the 30th day after date of enactment of 
this Act, or (D) was purchased under a bona fide 
contract entered into prior to April 26, 1934, or 
produced from materials purchased under a bona 


23 So in original. 
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fide contract entered into prior to April 2,6, 1934. 
All taxes collected under this section with respect 
to coconut oil wholly of Philippine production or 
produced from materials wholly of Philippine 
growth or production, shall be held as a separate 
fund and paid to the Treasury of the Philippine 
Islands, but if at any time the Philippine Grovern- 
ment provides by any law for any subsidy to be 
paid to the producers of copra, coconut oil, or 
allied products, no further payments to the Philip¬ 
pine Treasury shall be made under this, subsec¬ 
tion. For the purposes of this section the term 
“first domestic processing 7 ' means the first use in 
the United States, in the manufacture or produc¬ 
tion of an article intended for sale, of the; article 
with respect to which the tax is imposed, tyut does 
not include the use of palm oil in the manufacture 
of tin plate. 

(b) Each processor required to pay thejtax im¬ 
posed by this section shall make monthly returns 
under oath in duplicate and pay the tax! to the 
collector of internal revenue for the district in 
which is located his principal place of business, or 
if he has no principal place of business in the 
United States, then to the collector of internal 
revenue at Baltimore, Maryland. Such returns 
shall contain such information and be ifiade at 
such times and in such manner as the Commis- 
sioner of Internal Revenue, with the approval of 
the Secretary of the Treasury, may by regulations 
prescribe. The tax shall, without assessment by 
the Commissioner or notice from the collector, 
be due and payable tq the collector at the time 
so fixed for filing the return. If the tax is not 
paid when due, there shall be added as part of 
the tax interest at the rate of 1 per centpm per 
month from the time the tax became di}e until 
paid. 

(c) Subject to such rules and regulationfc as the 
Commissioner, with the approval of the Secretary, 
may prescribe, any person who has sold to a State, 
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or a political subdivision thereof, for use in the 
exercise of an essential governmental function any 
article! containing any such oil, combination, or 
mixture, upon the processing of which a tax has 
been paid under this section shall be entitled to 
a credit or refund of the tax paid with respect to 
the quantity of such oil, combination, or mixture 
contained in such article. 

(d) Upon the exportation to any foreign 
country or to a possession of the United States 

of anv article whollv or in chief value of an article 

%■ 

with respect to the processing of which a tax has 
been paid under this section, the exporter thereof 
shall be entitled to a refund of the amount of such 
tax. Upon the giving of bond satisfactory to the 
Secretary for faithful observance of the provi¬ 
sions of this section requiring the payment of 
taxes, any person shall be entitled, without pay¬ 
ment of the tax, to process for such exportation 
any article with respect to which a tax is imposed 
bv this section. 

(e) If (1) any person has, prior to January 2b, 
1934, made a bona fide contract for the sale on or 
after the effective date of this section of any 
article wholly or in chief value of an article with 
respect to which a tax is imposed by this section 
or of any article with respect to which a tax is 
imposed by this subsection, and if (2) such con¬ 
tract does not permit the addition to the amount 
to be paid thereunder of the whole of such tax, 
then (unless the contract expressly prohibits such 
addition) the vendee shall pay so much of the tax 
as is not permitted to be added to the contract 
price. Taxes payable by the vendee shall be paid 
to the vendor at the time the sale is consummated 
and shall be returned and paid to the United States 
by the vendor in the same manner as other taxes 
under this section. In case of failure or refusal 
by the vendee to pay such taxes to the vendor, 
the vendor shall report the facts to the Commis¬ 
sioner, who shall cause collection of such taxes to 
be made from the vendee. 
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(f) All provisions of law (including penalties) 
applicable in respect of taxes imposed by section 
600 of the Revenue Act of 1926, shall, insofar as 
applicable and not inconsistent with thisj section, 
be applicable in respect of the taxes imposed by 
this section. 

(g) All collections except as provided| in sub¬ 
section (a) under this section shall, notwithstand¬ 
ing any other provisions of law, be coveted into 
the general fund of the Treasurv of thd United 
States (U. S. C., Title 26, Sec. 999). j 

Sec. 802. Separability Clause. 

If any provision of this act, or the application 
thereof to any person or circumstances, is j held in¬ 
valid, the remainder of the Act, and the applica¬ 
tion of such provisions to other persons orj circum¬ 
stances, shall not be affected thereby. 

Constitution of the Philippines, adopted by tjhe Phil¬ 
ippine Constitutional Convention at the City of IManila, 
Philippine Islands, February 8, 1935 (adoptee, by the 
People of the Philippines, May 14, 1935): 

Article XVI. Special Provisions Effective upon 
the Proclamation of the Independence j of the 
Philippines. 

Section 1. Upon the proclamation of the Pres¬ 
ident of the United States recognizing t^ie inde¬ 
pendence of the Philippines— 

(1) The property rights of the United States 
and the Philippines shall be promptly Adjusted 
and settled, and all existing property rights of citi¬ 
zens or corporations of the United States shall be 
acknowledged, respected, and safeguarded to the 
same extent as property rights of citizens of the 
Philippines. 

* * # * * 

(3) The debts and liabilities of the Philippines, 
its provinces, cities, municipalities, and instrumen¬ 
talities, which shall be valid and subsisting at the 
time of the final and complete withdrawal of the 
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sovereignty of the United State?, shall be assumed 
by the free and independent government of the 
Philippines: and where bonds have been issued 
under authority of an Act of Congress of the 
United States by the Philippine Islands, or any 
province, city, or municipality therein, the Gov¬ 
ernment of the Philippines will make adequate 
provision for the necessary funds for the payment 
of interest and principal, and such obligations shall 
be a first lien on all taxes collected. 

(4) The Government of the Philippines will 
assume all continuing obligations of the United 
States under the Treaty of Peace with Spain ced¬ 
ing the Philippine Islands to the United States. 

(5) The Government ot‘ the Philippines will em¬ 
body the foregoing provisions of this article (ex¬ 
cept subsection (2)) in a treaty with the United 
States. 

Article XVII. The Commonwealth and the 
Republic. 

Section 1. The government established by this 
Constitution shall be known as the Common¬ 
wealth of the Philippines. Upon the final and 
complete withdrawal of the sovereignty of the 
United States and the proclamation of Philippine 
independence, the Commonwealth of the Philip¬ 
pines shall thenceforth be known as the Republic 
of the Philippines. 

ORDINANCE APPENDED TO THE 
CONSTITUTION. 

Section 1. Notwithstanding the provisions of 
the foregoing Constitution, pending the final and 
complete withdrawal of the sovereignty of the 
United States over the Philippines— 

(1) All citizens >f the Philippines shall owe 
allegiance to the United States. 

(2) Every officer of the Government of the Com¬ 
monwealth of the Philippines shall, before enter¬ 
ing upon the discharge of his duties, take and sub¬ 
scribe gn oath of office, declaring, among other 
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things, that he recognizes and accepts the supreme 
authority of and will maintain true faith and al¬ 
legiance to the United States. 

(3) Absolute toleration of religious ^entiment 

shall be secured and no inhabitant or j religious 
organization shall be molested in person) or prop¬ 
erty on account of religious belief or mode of wor¬ 
ship. ! 

(4) Property owned by the United Stages, ceme¬ 
teries, churches, and parsonages or contents ap¬ 
purtenant thereto, and all lands, buildings, and 
improvements used exclusively for religiojus, chari¬ 
table, or educational purposes shall b<j exempt 
from taxation. 

(5) Trade relations between the Philippines and 
the United States shall be upon the basis pre¬ 
scribed in section six of Public Act Numbered One 
hundred and t wen tv-seven of the Congress of the 
United States approved March twenty-four, nine¬ 
teen hundred and thirty-four. 

(6) The public debt of the Philippine^ and its 
subordinate branches shall not exceed liinits now 
or hereafter fixed by the Congress of thje United 
States, and no loans shall be contracted ip. foreign 
countries without the approval of the President 
of the United States. 

(7) The debts, liabilities, and obligations of the 
present Government of the Philippine Islands, its 
provinces, municipalities, and instrumqntalities, 
valid and subsisting at the time of the iadoption 
of the Constitution, shall be assumed anc| paid by 
the Government of the Commonwealth of the 
Philippines. 

(8) The Government of the Commonwealth of 
the Philippines shall establish and mailntain an 
adequate system of public schools, primarily con¬ 
ducted in the English language. 

(9) Acts affecting currency, coinage, imports, 
exports, and immigration shall not become law 
until approved by the President of the United 
States. 
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(10) Foreign affairs shall he under the direct 
supervision and control of the United States. 

(11) All acts passed by the National Assembly 
of the Commonwealth of the Philippines shall be 
reported to the Congress of the United States. 

(12) The Philippines recognizes the right of 
the United States to expropriate property for pub¬ 
lic usesj to maintain military and other reserva¬ 
tions apd armed forces in the Philippines, and, 
upon order of the President of the United States, 
to call into the service of such armed forces all 
military forces organized by the Government of 
the Commonwealth of the Philippines. 

(13) The decisions of the courts of the Philip¬ 
pines shall be subject to review by the Supreme 
Court of the United States as now provided by 
law, and such review shall also extend to all cases 
involving the Constitution of the Philippines. 

(14) Appeals from decisions of the Auditor 
General, may be taken to the President of the 
United States. 

(15) The United States may, by Presidential 
proclamation, exercise the right to intervene for 
the preservation of the Government of the Com¬ 
monwealth of the Philippines and for the main¬ 
tenance pf the Government as provided in the Con¬ 
stitution thereof, and for the protection of life, 
property, and individual liberty and for the dis¬ 
charge of Government obligations under and in 
accordance with the provisions of the Constitu¬ 
tion. 

(16) The authority of the United States High 
Commissioner to the Government of the Common¬ 
wealth of the Philippines as provided in Public 
Act Numbered One hundred and twentv-seven of 
the Congress of the United States approved March 
twenty-four, nineteen hundred and thirty-four, is 
hereby recognized. 

(17) Citizens and corporations of the United 
States shall enjoy in the Commonwealth of the 
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Philippines all the civil rights of the citizsns and 
corporations, respectively, thereof. 

(18) Every duly adopted amendment to the 
Constitution of the Philippines shall be submitted 
to the President of the United States for approval. 
If the President approve the amendment pr if the 
President fail to disapprove such amendment with¬ 
in six months from the time of its submission, the 
amendment shall take effect as a part of such Con¬ 
stitution. 

(19) The President of the United States shall 
have authority to suspend the taking effect of or 
the operation of any law, contract, or executive 
order of the Government of the Commonwealth of 
the Philippines, which in his judgment wi!.l result 
in a failure of the Government of the Common¬ 
wealth of the Philippines to fulfill its contracts, 
or to meet its bonded indebtedness and interest 
thereon or to provide for its sinking funds, or 
which seems likely to impair the reserves for 
the protection of tlie currency of the Philippines, 
or which in his judgment will violate international 
obligations of the United States. 

(20) The President of the Commonwe|alth of 
the Philippines shall make an annual report to 
the President and Congress of the United States 
of the proceedings and operations of the Govern¬ 
ment of the Commonwealth of the Philippines 
and shall make such other reports as the Presi¬ 
dent or Congress may request. 

Sec. 2. Pending the final and complete with¬ 
drawal of the sovereignty of the United States 
over the Philippines, there shall be a Resident 
Commissioner of the Philippines to the United 
States who shall be appointed by the Presfdent of 
the Commonwealth of the Philippines with the 
consent of the Commission on Appointments. 
The powers and duties of the Resident Commis¬ 
sioner shall be as provided in section seven, para¬ 
graph five of Public Act Numbered One hundred 
and twenty-seven of the Congress of the! United 


80 


States, approved March twenty-four, nineteen 
hundred and thirty-four, together with such other 
duties as the National Assemblv mav determine. 
The qualifications, compensation, and expenses of 
the Resident Commissioner shall be fixed bv law. 

Sec. 3. All other provisions of Public Act Num¬ 
bered One hundred and twentv-seven of the Con- 
gress of the United States, approved March 
twenty-four, nineteen hundred and thirty-four, ap¬ 
plicable i to the Government of the Commonwealth 
of the Philippines are hereby made a part of this 
Ordinance as if such provisions were expressly 
inserted herein. 

[Public —No. 127 — 73d Congress] 

[H.R. 8573] 

AN ACT 

To provide< for the complete independence of the 
Philippine Island, to provide for the adoption of a 
constitution and a form of government for the 
Philippine Islands and for other purposes. 

Be it enacted by the Seriate and House of Represen¬ 
tatives of the United States of America in Congress 
assembled , 

CONVENTION TO FRAME CONSTITUTION FOR PHILIPPINE 

ISLANDS 

Section 1 . The Philippine Legislature is hereby 
authorized to provide for the election of delegates to a 
constitutional convention, which shall meet in the hall 
of the house of representatives in the capital of the 
Philippine Islands, at such time as the Philippine Leg¬ 
islature may fix, but not later than October 1, 1934, to 
formulate and draft a constitution for the government 
of the Commonwealth of the Philippine Islands, sub- 
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ject to the conditions and qualifications prescribed in 
this Act, which shall exercise jurisdiction over all the 
territory ceded to the United States bv the treaty of 

* * r v 

peace concluded between the United States and Spain 
on the 10th day of December 1898, the boundaries of 
which are set forth in article III of said trleatv, to- 
gether with those islands embraced in the treaty be- 
tween Spain and the United States concluded at Wash¬ 
ington on the 7th day of November 1900. The Philip¬ 
pine Legislature shall provide for the necespary ex¬ 
penses of such convention. 

CHARACTER OF CONSTITUTION-MANDATORY PROVISIONS 

i 

I 

Sec. 2. (a) The constitution formulated arid draft¬ 
ed shall be republican in form, shall contain a bill of 
rights, and shall, either as a part thereof or in qn ordin¬ 
ance appended thereto, contain provisions to the effect 
that, pending the final and complete withdrawal of tlie 
sovereignty of the United States over the Philippine 
Islands — 

(1) All citizens of the Philippine Islands stf,all owe 
allegiance to the L T nited States. 

(2) Every officer of the government of the Com¬ 

monwealth of the Philippine Islands shall, before en¬ 
tering upon the discharge of his duties, take and sub¬ 
scribe an oath of office, declaring, among other things, 
that he recognizes and accepts the supreme authority 
of and will maintain true faith and allegianc^ to the 
United States. j 

(3) Absolute toleration of religious sentiment shall 
be secured and no inhabitant or religious organization 
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shall be molested in person or property on account of 
religious belief or mode of worship. 

(4) Property owned by the United States, cemeter¬ 
ies, churches, and parsonages or convents appurtenant 
thereto, and jail lands, buildings, and improvements 
used exclusively for religious, charitable, or education¬ 
al purposes shall be exempt from taxation. 

(5) Trade relations between the Philippine Islands 
and the United States shall be upon the basis prescrib¬ 
ed in section 6. 

(6) The public debt of the Philippine Islands and 
its subordinate branches shall not exceed limits now 
or hereafter fixed by the Congress of the United 
States; and no loans shall be contracted in foreign 
countries without the approval of the President of the 
United States. 

(7) The debts, liabilities, and obligations of the 
present Philippine government, its Provinces, munici¬ 
palities, and instrumentalities, valid and subsisting at 
the time of the adoption of the constitution, shall be as¬ 
sumed and paid by the new government. 

(8) Provision shall be made for the establishment 
and maintenance of an adequate system of public 
schools, primarily conducted in the English language. 

(9) Acts affecting currency, coinage, imports, ex¬ 
ports, and immigration shall not become law until ap¬ 
proved by the President of the United States. 

(10) Foreign affairs shall be under the direct 
supervision and control of the United States. 
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(11) All acts passed by the Legislature of pile Com¬ 
monwealth of the Philippine Islands shall be [reported 
to the Congress of the United States. 

(12) The Philippine Islands recognizes th<j right of 
the United States to expropriate property fir public 
uses, to maintain military and other reservations and 
armed forces in the Philippines, and, upon ord^r of the 
President, to call into the service of such armed forces 
all military forces organized by the Philippine govern¬ 
ment. 

(13) The decisions of the courts of the Common¬ 
wealth of the Philippine Islands shall be subject to re¬ 
view by the Supreme Court of the United States as 
provided in paragraph (6) of section 7. 


(14) The United States may, by Presidential 
proclamation, exercise the right to intervene j for the 
preservation of the government of the Commonwealth 
of the Philippine Islands and for the maintenance of 
the government as provided in the constitution there¬ 
of, and for the protection of life, property, ajid indi¬ 
vidual liberty and for the discharge of government 
obligations under and in accordance with th^ provi¬ 
sions of the constitution. 


(15) The authority of the United States High Com¬ 
missioner to the government of the Commonwealth of 
the Philippine Islands, as provided in this Act, fehall be 
recognized. 

(16) Citizens and corporations of the United States 
shall enjoy in the Commonwealth of the Philippine 
Islands all the civil rights of the citizens and corpora¬ 


tions, respectively, thereof. 
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(b) The constitution shall also contain the follow¬ 
ing provisions, effective as of the date of the proclama¬ 
tion of the President recognizing the independence of 
the Philippine Islands, as hereinafter provided: 

(1) That the property rights of the United States 
and the Philippine Islands shall be promptly adjusted 
and settled, and that all existing property rights of 
citizens or corporations of the United States shall be 
acknowledged, respected, and safeguarded to the same 
extent as property rights of citizens of the Philippine 
Islands. 

(2) That the officials elected and serving under the 
constitution! adopted pursuant to the provisions of this 
Act shall be constitutional officers of the free and inde¬ 
pendent government of the Philippine Islands and 
qualified to function in all respects as if elected direct¬ 
ly under such government, and shall serve their full 
terms of office as prescribed in the constitution. 

(3) That the debts and liabilities of the Philippine 
Islands, its Provinces, cities, municipalities, and instru¬ 
mentalities, which shall be valid and subsisting at the 
time of the final and complete withdrawal of the 
sovereignty of the United States, shall be assumed by 
the free and independent government of the Philippine 
Islands; and that where bonds have been issued un¬ 
der authority of an Act of Congress of the United 
States by the Philippine Islands, or any Province, city, 
or municipality therein, the Philippine government will 
make adequate provision for the necessary funds for 
the payment of interest and principal, and such obli¬ 
gations shall be a first lien on the taxes collected in the 
Philippine Islands. 


85 


(4) That the government of the Philippinp Islands, 
on becoming independent of the United Stated, will as¬ 
sume all continuing obligations assumed by the United 
States under the treaty of peace with Spain ceding said 
Philippine Islands to the United States. 

(5) That by way of further assurance the govern¬ 
ment of the Philippine Islands will embody the forego¬ 
ing provisions (except paragraph (2)) in a treaty with 
the United States. 

SUBMISSION OF CONSTITUTION TO THE PRESIDENT OF THE 

UNITED STATES 

i 

Sec. 3. Upon the drafting and approval of the con¬ 
stitution by the constitutional convention in th^ Philip¬ 
pine Islands, the constitution shall be submitted with¬ 
in two years after the enactment of this Act to the 
President of the United States, who shall determine 
whether or not it conforms with the provision^ of this 
Act. If the President finds that the proposed (Constitu¬ 
tion conforms substantially with the provisions of this 
Act he shall so certify to the Governor General of the 
Philippine Islands, who shall so advise the (Constitu¬ 
tional convention. If the President finds that jtlie con¬ 
stitution does not conform with the provisions of this 
Act he shall so advise the Governor General of the 
Philippine Islands, stating wherein in his judgment the 
constitution does not so conform and submitting pro¬ 
visions which will in his judgment make the constitu¬ 
tion so conform. The Governor General shall in turn 
submit such message to the constitutional convention 
for further action by them pursuant to the same pro¬ 
cedure hereinbefore defined, until the President and 
the constitutional convention are in agreement 
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SUBMISSION OF CONSTITUTION TO FILIPINO PEOPLE 

Sec. 4. After the President of the United States has 
certified that the constitution conforms with the pro¬ 
visions of this Act, it shall be submitted to the people 
of the Philippine Islands for their ratification or re¬ 
jection at an election to be held within four months af¬ 
ter the date of such certification, on a date to be fixed 
by the Philippine Legislature, at which election the 
qualified voters of the Philippine Islands shall have an 
opportunity to vote directly for or against the pro¬ 
posed constitution and ordinances appended thereto. 
Such election shall be held in such manner as may be 
prescribed by the Philippine Legislature, to which the 
return of the election shall be made. The Philippine 
Legislature shall by law provide for the canvassing of 
the return and shall certifv the result to the Governor 
General of the Philippine Islands, together with a 
statement of the votes cast, and a copy of said con¬ 
stitution and ordinances. If a majority of the votes 
cast shall be for the constitution, such vote shall be 
deemed an expression of the will of the people of the 
Philippine Islands in favor of Philippine independence, 
and the Governor General shall, within thirty days af¬ 
ter receipt of the certification from the Philippine Leg¬ 
islature, issue a proclamation for the election of of¬ 
ficers of the government of the Commonwealth of the 
Philippine Islands provided for in the constitution. 
The election shall take place not earlier than three 
months nor later than six months after the proclama¬ 
tion bv the Governor General ordering such election. 
When the election of the officers provided for under 
the constitution has been held and the results deter¬ 
mined, the Governor General of the Philippine Islands 
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shall certify the results of the election to the President 
of the United States, who shall thereupon issue a 
proclamation announcing* the results of the election, 
and upon the issuance of such proclamation by the 
President the existing Philippine government shall ter¬ 
minate and the new government shall enter upon its 
rights, privileges, powers, and duties, as provided un¬ 
der the constitution. The present government of the 
Philippine Islands shall provide for the orderly trans¬ 
fer of the functions of government. j 

If a majority of the votes cast are against! the con¬ 
stitution, the existing government of the Philippine 
Islands shall continue without regard to the provisions 
of this Act. 

TRANSFER OF PROPERTY AND RIGHTS TO PHILIPPINE 

COMMONWEALTH 

Sec. 5. All the property and rights which may have 
been acquired in the Philippine Islands by the United 
States under the treaties mentioned in the fir^t section 

i 

of this Act, except such land or other property as has 
heretofore been designated by the President of the 
United States for Military and other reservations of 
the Government of the United States, and exdept such 
land or other property or rights or interests therein as 
may have been sold or otherwise disposed cff in ac¬ 
cordance with law, are hereby granted to thej govern¬ 
ment of the Commonwealth of the Philippinej Islands 
when constituted. j 

RELATIONS WITH THE L’NITED STATES PENDING CO|MPLETE 

INDEPENDENCE j 

Sec. 6 . After the date of the inauguration of the 
government of the Commonwealth of the Philippine 
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Islands trade relations between the United States and 
the Philippine Islands shall be as now provided by 
law, subject to the following exceptions: 

(a) There shall be levied, collected, and paid on all 
refined sugars in excess of fifty thousand long tons, and 
on unrefined sugars in excess of eight hundred thou¬ 
sand long tons, coming into the United States from the 
Philippine Islands in any calendar year, the same rates 
of duty which are required by the laws of the United 
States to be levied, collected, and paid upon like ar¬ 
ticles imported from foreign countries. 

(b) There shall be levied, collected, and paid on all 
coconut oil coming into the United States from the 
Philippine Islands in any calendar year in excess of 
two hundred thousand long tons, the same rates of 
duty which are required by the laws of the United 
States to be levied, collected, and paid upon like articles 
imported from foreign countries. 

(c) There shall be levied, collected, and paid on 
all yarn, twine, cord, cordage, rope and cable, tarred 
or untarred, wholly or in chief value of manila (abaca) 
or other hard fibers, coming into the United States 
from the Philippine Islands in any calendar year in 
excess of a collective total of three million pounds of 
all such articles hereinbefore enumerated, the same 
rates of duty which are required by the laws of the 
United States to be levied, collected, and paid upon 
like articles imported from foreign countries. 

(d) In the event that in any year the limit in the 
case of any article which may be exported to the 
United States free of duty shall be reached by the 
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Pliilippine Islands, the amount or quantity 


of such 
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articles produced or manufactured in the Philippine 
Islands thereafter that may be so exported to the Unit¬ 
ed States free of duty shall be allocated, under export 
permits issued by the government of the (pommon- 
wealth of the Philippine Islands, to the producers or 
manufacturers of such articles proportionately on the 
basis of their exportation to the United Statis in the 
preceding year; except that in the case of ijnrefined 
sugar the amount thereof to be exported annually to 
the United States free of duty shall be allocated to the 
sugar-producing mills of the islands proportionately 
on the basis of their average annual production for the 
calendar years 1931, 1932, and 1933, and the amount 
of sugar from each mill which may be so exported shall 
be allocated in each vear between the mill land the 


planters on the basis of the proportion of dugar to 
which the mill and the planters are respectively en¬ 
titled. The government of the Philippine Islands is 
authorized to adopt the necessary laws and regula¬ 
tions for putting into effect the allocation hereinbe¬ 
fore provided. 

(e) The government of the Commonwealth of the 
Philippine Islands shall impose and collect ad export 
tax on all articles that may be exported to the! United 
States from the Philippine Islands free of duty under 
the provisions of existing law as modified by tie fore¬ 
going provisions of this section, including the articles 
enumerated in subdivisions (a), (b), and (c), within 
the limitations therein specified, as follows: 

(1) During the sixth year after the inauguration 
of the new government the export tax shall be 5 per 
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centum of the rates of duty which are required by the 
laws of the United States to be levied, collected, and 
paid on like articles imported from foreign countries; 

(2) During the seventh year after the inauguration 
of the new government the export tax shall be 10 per 
centum of the rates of duty which are required by the 
laws of the United States to be levied, collected, and 
paid on like articles imported from foreign countries; 

(3) During the eighth year after the inauguration 
of the new government the export tax shall be 15 per 
centum of the rates of duty which are required by the 
laws of the United States to be levied, collected, and 
paid on like articles imported from foreign countries; 

(4) During the ninth year after the inauguration of 
the new government the export tax shall be 20 per cen¬ 
tum of the rates of duty which are required by the 
laws of the United States to be levied, collected, and 
paid on like articles imported from foreign countries; 

(5) After the expiration of the ninth year after the 
inauguration of the new government the export tax 
shall be 25 per centum of the rates of duty which are 
required by the laws of the United States to be levied, 
collected and paid on like articles imported from for¬ 
eign countries. 

The government of the Commonwealth of the Philip¬ 
pine Islands!shall place all funds received from such 
export taxes in a sinking fund, and such funds shall, in 
addition to other moneys available for that purpose, 
be applied solely to the payment of the principal and 
interest on the bonded indebtedness of the Philippine 
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Islands, its Provinces, municipalities, and instrumen¬ 
talities, until such indebtedness has been fully dis¬ 
charged. 

! 

'When used in this section in a geographical sense, 
the term “United States’ 7 includes all Territories and 
possessions of the United States, except the Philippine 
Islands, the Virgin Islands, American Samoa, and the 
island of Guam. 

Sec. 7 . Until the final and complete withdrawal of 
American sovereignty over the Philippine Islands— 

(1) Every duly adopted amendment to the consti¬ 
tution of the government of the Commonwealth of the 
Philippine Islands shall be submitted to the President 
of the United States for approval. If the President 
approves the amendment or if the President fails to 
disapprove such amendment within six months from 
the time of its submission, the amendment shall take 

effect as a part of such constitution. 

■ 

(2) The President of the United States shall have 
authority to suspend the taking effect of or tli)e opera¬ 
tion of any laic, contract, or executive order of ]the gov¬ 
ernment or the Commonwealth of the Philippine Is¬ 
lands, which in his judgment will result in a failure of 
the government of the Commonwealth of the Philip¬ 
pine Islands to fulfill its contracts or to meet its bond¬ 
ed indebtedness and interest thereon or to provide for 
its sinking funds or which seems likely to impair the 
reserves for the protection of the currency of the Phil¬ 
ippine Islands or which in his judgment will violate in¬ 
ternational obligations of the United States. 
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(3) The Chief Executive of the Commonwealth of 
the Philippine Islands shall make an annual report to 
the President and Congress of the United States of 
the proceedings and operations of the government of 
the Commonwealth of the Philippine Islands and shall 
make such other reports as the President or Congress 
may request. 

(4) The President shall appoint by and with the 
advice and consent of the Senate a United States High 
Commissioner to the government of the Common¬ 
wealth of the Philippine Islands who shall hold office 
at the pleasure of the President and until his successor 
is appointed and qualified. He shall be known as the 
United States High Commissioner to the Philippine 
Islands. He shall be the representative of the Presi¬ 
dent of the United States in the Philippine Islands 
and shall be recognized as such by the government of 
the Commonwealth of the Philippine Islands by the 
commanding officers of the military forces of the United 
States, and by all civil officials of the United States in 
the Philippine Islands. He shall have access to all 
records of the government or any subdivision thereof, 
and shall be furnished bv the Chief Executive of the 

mJ 

Commonwealth of the Philippine Islands with such in¬ 
formation as he shall request. 

If the government of the Commonwealth of the Phil¬ 
ippine Islands fails to pay any of its bonded or other 
indebtedness or the interest thereon when due or to ful¬ 
fill any of its contracts , the United States High Com¬ 
missioner shall immediately report the facts to the 
President, who may thereupon direct the High Com- 
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missioner to take over the customs offices and adminis¬ 
tration of the same, administer the same, and apply 
such part of the revenue received therefrom as may be 
necessary for the payment of such overdue indebted¬ 
ness or for the fulfillment of such contracts. The 
United States High Commissioner shall annually, and 
at such other times as the President may require, 
render an official report to the President and Con¬ 
gress of the United States. He shall perform such ad¬ 
ditional duties and functions as may be delegated to 
him from time to time by the President under] the pro¬ 
visions of this Act. 

The United States High Commissioner sha^l receive 
the same compensation as is now received by jthe Gov¬ 
ernor General of the Philippine Islands, and shall have 
such staff and assistants as the President nJay deem 
advisable and as may be appropriated for by Con¬ 
gress, including a financial expert, who shall receive 
for submission to the High Commissioner a duplicate 
copy of the reports of the insular auditor. Appeals 
from decisions of the insular auditor may be taken to 
the President of the United States. The salaries and 
expenses of the High Commissioner and his staff and 
assistants shall be paid by the United States. 

The first United States High Commissioner ap¬ 
pointed under this Act shall take office upon the inaug¬ 
uration of the new government of the Commonwealth 
of the Philippine Islands. 

(5) The government of the Commonwealth of the 
Philippine Islands shall provide for the selection of a 
Resident Commissioner to the United States, and shall 
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fix his term of office. He shall be the representative 
of the government of the Commonwealth of the Phil¬ 
ippine Islands and shall be entitled to official recog¬ 
nition as such by all departments upon presentation 
to the President of credentials signed by the Chief Ex¬ 
ecutive of said government. He shall have a seat in 
the House of Representatives of the United States, 
with the right of debate, but without the right of vot¬ 
ing. His salary and expenses shall be fixed and paid 
by the government of the Philippine Islands. Until 
a Resident Commissioner is selected and qualified 
under this section, existing law governing the appoint¬ 
ment of Resident Commissioners from the Philippine 
Islands shall continue in effect. 

(6) Review by the Supreme Court of the United 
States of cases from the Philippine Islands shall be as 
now provided by law; and such review shall also ex¬ 
tend to all cases involving the constitution of the Com¬ 
monwealth of the Philippine Islands. 

Sec. 8 . (a) Effective upon the acceptance of this 
Act by concurrent resolution of the Philippine Legis¬ 
lature or by ;a convention called for that purpose, as 
provided in section 17— 

(1) For the purposes of the Immigration Act of 
1917, the Immigration Act of 1924 (except section 13 
(c)), this section, and all other laws of the United 
States relating to the immigration, exclusion, or expul¬ 
sion of aliens, citizens of the Philippine Islands who 
are not citizens of the United States shall be consid¬ 
ered as if they were aliens. For such purposes the 
Philippine Islands shall be considered as a separate 
country and shall have for each fiscal year a quota of 


95 


fifty. This paragraph shall not apply to a person 
coming or seeking to come to the Territory of Hawaii 
who does not apply for and secure an immigration or 
passport visa, but such immigration shall be deter¬ 
mined by the Department of the Interior on tin; basis 

of the needs of industries in the Territory of Hawaii. 

* 

(2) Citizens of the Philippine Islands who alre not 
citizens of the United States shall not be admitted to 
the continental United States from the Territory of 
Hawaii (whether entering such Territory before or 
after the effective date of this section) unless tliey be¬ 
long to a class declared to be nonimmigrants by Section 
3 of the Immigration Act of 1924 or to a class declared 
to be nonquota immigrants under the provisions of 
section 4 of such Act other than subdivision (c) there¬ 
of, or unless they were admitted to such Territory 
under an immigration visa. The Secretary of Labor 
shall by regulations provide a method for such exclu¬ 
sion and for the admission of such excepted classes. 

(3) Any Foreign Service officer may be assigned to 
duty in the Philippine Islands, under a commission as 
a consular officer, for such period as may be necessary 
and under such regulations as the Secretary of State 
may prescribe, during which assignment such \officer 
shall be considered as stationed in a foreign country; 
but his powers and duties shall be confined to tlie per- 

# .i 

formance of such of the official acts and notarial and 
other services, which such officer might property per¬ 
form in respect of the administration of the immigra¬ 
tion laws if assigned to a foreign country as a con¬ 
sular officer, as may be authorized by the Secretary 
of State. 
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(4) For the purposes of sections IS and 20 of the 
Immigration Act of 1917, as amended, the Philippine 
Islands shall be considered to be a foreign country. 

(b) The provisions of this section are in addition 
to the provisions of the immigration laws now in 
force, and shall be enforced as a part of such laws, 
and all the penal or other provisions of such laws not 
inapplicable, shall apply to and be enforced in connec¬ 
tion with the provisions of this section. An alien, al¬ 
though admissible under the provisions of this section, 
shall not be admitted to the United States if he is ex¬ 
cluded by any provision of the immigration laws other 
than this section, and an alien, although admissible 
under the provisions of the immigration laws other 
than this section, shall not be admitted to the United 
States if he is excluded by any provision of this sec¬ 
tion. 

(c) Terms defined in the Immigration Act of 1924 
shall, when used in this section, have the meaning as¬ 
signed to such terms in that Act. 

i 

Sec. 9. [There shall be no obligation on the part of 
the United States to meet the interest or principal of 
bonds and other obligations of the government of the 
Philippine Islands or of the Provincial and municipal 
governments thereof, hereafter issued during the con¬ 
tinuance of United States sovereignty in the Philip¬ 
pine Islands: Provided, That such bonds and obliga¬ 
tions hereafter issued shall not be exempt from taxa¬ 
tion in the United States or by authority of the United 
States. 
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RECOGNITION OF PHILIPPINE INDEPENDENCE AN lb WITH¬ 
DRAWAL OF AMERICAN SOVEREIGNTY 

Sec. 10. (a) On the 4th day of July immediately fol¬ 
lowing the expiration of a period of ten years from 
the date of the inauguration of the new government 
under the constitution provided m this Act the 
President of the United States shall by proclamation 
withdraw and surrender all right of possession, super¬ 
vision, jurisdiction, control, or sovereignty th^n exist¬ 
ing and exercised by the United States in and over the 
territory and people of the Philippine Islands, including 
all military and other reservations of the Government 
of the United States in the Philippines (except such 
naval reservations and fueling stations as are Reserved 
under section 5), and, on behalf of the United! States, 
shall recognize the independence of the Philippine 
Islands as a separate and self-governing nation and 
acknowledge the authority and control over tile same 
of the government instituted by the people thereof, un¬ 
der the constitution then in force. 

(b) The President of the United States is hereby 
authorized and empowered to enter into negotiations 
with the government of the Philippine Islands, not 
later than two years after his proclamation recogniz¬ 
ing the independence of the Philippine Islands, for the 
adjustment and settlement of all questions ijelating 
to naval reservations and fueling stations of the United 
States in the Philippine Islands, and pending shell ad¬ 
justment and settlement the matter of naval reserva¬ 
tions and fueling stations shall remain in its present 
status. 



9S 


NEUTRALIZATION OF PHILIPPINE ISLANDS 

Sec. 11. The President is requested, at the earliest 
practicable date, to enter into negotiations with foreign 
powers with a view to the conclusion of a treaty for 
the perpetual neutralization of the Philippine Islands, 
if and when Philippine independence shall have been 
achieved. 

NOTIFICATION TO FOREIGN GOVERNMENTS 

Sec. 12. Upon the proclamation and recognition of 
the independence of the Philippine Islands, the Presi¬ 
dent shall notify the governments with which the 
United States is in diplomatic correspondence thereof 
and invite said governments to recognize the independ¬ 
ence of the Philippine Islands. 

TARIFF DUTIES AFTER INDEPENDENCE 

Sec. 13. After the Philippine Islands have become 
a free and independent nation there shall be levied, 
collected, apd paid upon all articles coming into the 
United States from the Philippine Islands the rates 
of duty which are required to be levied, collected, and 
paid upon like articles imported from other foreign 
countries: Provided , That at least one year prior to 
the date fixed in this Act for the independence of the 
Philippine Islands, there shall be held a conference of 
representatives of the Government of the United 
States and the government of the Commonwealth of 
the Philippine Islands, such representatives to be ap¬ 
pointed by the President of the United States and the 
Chief Executive of the Commonwealth of the Philip¬ 
pine Islands, respectively, for the purpose of formu- 


lating recommendations as to future trade relations 
between the Government of the United States hnd the 
independent government of the Philippine Islands, the 
time, place, and manner of holding such conference to 
be determined by the President of the United jStates; 
but nothing in this proviso shall be construed to pnodify 
or affect in any way any provision of this Act delating 
to the procedure leading up to Philippine independence 
or the date upon which the Philippine Islands sl|iall be¬ 
come independent. j 

IMMIGRATION AFTER INDEPENDENCE j 

Sec. 14. Upon the final and complete withdrawal of 
American sovereignty over the Philippine Islands the 
immigration laws of the United States (including all 
the provisions thereof relating to persons ineligible to 
citizenship) shall apply to persons who were bprn in 
the Philippine Islands to the same extent as in tlje case 
of other foreign countries. 

CERTAIN STATUTES CONTINUED IN FORCE j 

Sec. 15. Except as in this Act otherwise provided, 
the laws now or hereafter in force in the Philippine 
Islands shall continue in force in the Commonwealth of 
the Philippine Islands until altered, amended, \)T re¬ 
pealed by the Legislature of the Commonwealth pf the 
Philippine Islands or by the Congress of the ijnited 
States, and all references in such law~s to the govern¬ 
ment or officials of the Philippines or Philijppine 
Islands shall be construed, insofar as applicable, jto re¬ 
fer to the government and corresponding officiajs re¬ 
spectively of the Commonwealth of the Philippine 
Islands. The government of the Commonwealth of 
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the Philippine Islands shall be deemed successor to the 
present government of the Philippine Islands and of 
all the rights and obligations thereof. Except as other¬ 
wise provided in this Act, all laws or parts of laws 
relating to the present government of the Philippine 
Islands and its administration are hereby repealed as 
of the date of the inauguration of the government of 
the Commonwealth of the Philippine Islands. 

Sec. 16. If any provision of this Act is declared un¬ 
constitutional or the applicability thereof to any per¬ 
son or circumstance is held invalid, the validity of the 
remainder of the Act and the applicability of such pro¬ 
visions to other persons and circumstances shall not 
be affected thereby. 

EFFECTIVE DATE 

Sec. 17. The foregoing provisions of this Act shall 
not take effect until accepted by concurrent resolution 
of the Philippine Legislature or by a convention called 
for the purpose of passing upon that question as may 
be provided by the Philippine Legislature. 

Approved, March 24,1934. 


Statement of History of the Act. 

The Revenue Act of 1934 passed the House of Rep¬ 
resentatives on February 21, 1934, being H. R. No. 
7835. This Bill as passed the House, with reference to 
the tax on oils, provided as follows: 

(a) ' There is hereby imposed upon the first do¬ 
mestic processing of coconut oil or sesame oil, or 
of combinations or mixtures brought into the 
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United States in chief value of either or both such 
oils, a tax of 5 cents for each pound thereof pro¬ 
cessed, which shall be paid by the processor. For 
the purposes of this section, the term “ first do¬ 
mestic processing” means the first use in the 
United States, in the manufacture or production 
of an article intended for sale, of the article with 
respect to which the tax is imposed. 

As will be seen from the above quotation, the bill did 
not expressly refer to coconut oil or other oils pro¬ 
duced in the Philippine Islands, and the Philippine 
Islands were not mentioned in the same. Section (g) 
provided that all collections made under thisj section 
should not, disbanding any other provisions ofj law, be 
covered into the general fund of the Treasurt' of the 
United States. 

The Bill was referred to the Committee on jPinance 
in the Senate and was reported by the Comifiittee to 
the Senate with amendments. The only amendment of 
importance was that striking out the whole of |Section 
(a), quoted above, and in its place and stead inserting 
the following: 

(a) There is hereby imposed upon the first do¬ 
mestic processing of coconut oil, or sesamk oil, or 
palm oil, or palm kernel oil, or sunfiowei| oil, or 
imported whale oil, or imported fish oil, or im¬ 
ported marine-animal oil, or of combinations of 
such oils or of mixtures containing substantial 
quantities of any one or more of such oils, a tax of 
3 cents per each pound thereof processecj, which 
shall be paid by the processor. For the purposes 
of this section, the term “first domestic process¬ 
ing” means the first use in the United Spates, in 
the manufacture or production of an article in¬ 
tended for sale, of the article with respect to which 
the tax is imposed, but does not include the use of 
palm oil in the manufacture of tin plate. 
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As reported by the Senate Finance Committee, it 
provided in the same manner for the payment of the 
funds into the general treasury of the United States as 
provided for in the Bill as it originally passed the 
House. 

However, the Bill did not pass the Senate in its above 
amended form, but was amended with Section (a) as it 
had passed the House entirely stricken out and in its 
place and stead the following was substituted. 

(a) There is hereby imposed upon the first do¬ 
mestic processing of coconut oil, or sesame oil, or 
palm oit, or palm kernel oil, or sunflower oil, or im¬ 
ported whale oil, or imported fish oil (excepting 
cod and cod liver oil), perilla oil, or imported 
marine-animal oil, or of combinations of such oils 
or of mixtures containing substantial quantities of 
any one or more of such oils, a tax of 3 cents per 
each pound thereof processed, which shall be paid 
by the processor. For the purposes of this section, 
the term 4 ‘first domestic processing” means the 
first use in the United States, in the manufacture 
or production of an article intended for sale, of 
the article with respect to which the tax is imposed, 
but does not include the use of palm oil in the 
manufacture of tin plate: Provided. That all taxes 
collected under this subsection upon the products 
of the Philippine Islands shall not be covered into 
the general fund of the Treasury of the United 
States. but shall be held as a separate fund and 
paid into the Treasury of the Philippine Islands. 
If the Philippine Government. by any law , pro¬ 
vides for any subsidy to be paid to the producers 
of copra, coconut oil. or allied products, then this 
proviso shall at once become null and void. (Ital¬ 
ics supplied.) 

Section (g) was also amended, providing that, in its 
amended form, all collections except as provided in 
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subsection (a) should notwithstanding any otfier pro¬ 
visions of the law be covered into the general fund of 
the Treasury of the United States. In this form the 
Bill passed the Senate. 

The House did not concur in the amendments and the 
entire Revenue Act of 1034 was referred to a| confer¬ 
ence committee on the part of the Senate and thje House 
and on May 1, 1934, the conference committee reported 
the bill to the House, and Section 602^ (a) as it now 
exists is in the same manner as reported out by the 
conference committee. For the report of thej confer¬ 
ence committee see Volume 78 of the Congressional 
Record, page 7819. j 

COCONUT OIL SALES INCREASE DESjPITE 
U. S. CURB ON BUYING 
By Walter Robb. 

SPECIAL, CORRESPONDENCE 

Of The Chicago Daily News Foreign Service. 
Copyright, 1936, The Chicago Daily News, Inc. 

Manila, P. I., March 18.—To him who is interested 
in a people’s valuation of sheer externals it haay be 
amusing to learn that two years ago the United States 
arranged to quit buying coconut oil, mainly from the 
Philippines and for soap, and to get other fats for 
soaps right out of their own cotton fields anfl their 
slaughter houses. With the remarkable result that 
last year they bought 50 per cent more coconut oil 
than they did in 1934. 

The claim of soapmakers, whatever it may b0 worth, 
is that no soap lathers so well as that containing a 
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liberal portion of plain coconut oil; and everyone 
knows, of course, that in all soap advertisements, and 
in magazine pictures and all the movies, when anyone 
is using soap the soap is making mountains of suds— 
produced only by aforesaid coconut-oil content and 
seemingly as necessary to the soap-user as the nipple 
on the nursing bottle is necessary to the baby. 

Tax Money Saved. 

It was to keep Philippine coconut oil out of the 
American market that congress laid an excise tax on 
it of 3 cents a pound, and 5 cents a pound against coco¬ 
nut oil from non-American territorv. But at the same 

* 

time, the enormous fund this tax put into the federal 
treasury was not to be used by America. Though she 
collected it, the Americans paid it—it was to be sent 
back to the Philippines and used in any way to pro¬ 
mote agriculture, except any way that would benefit 
the coconut industry. 

So the money, it must now be at least $30,000,000, 
is coming back to Manila. It will be easy to use it here 
without secretly using any part of it to help coconuts, 
since they have never been found to need anything 
save a tropical coast giving them plenty of southern 
exposure to stiff sea breezes. 

The Philippines will be glad of this $30,000,000. It 
is more than their ordinary net tax revenue in a year, 
and it can go to help keep their new army to the Gil¬ 
bert & Sullivan efficiency of marching up hills and 
down again. Or it can help them grow more rice, so 
they need buy less American flour; and it can help 
them learn to fish in better ways, so they won’t need 
any American salmon and sardines. 
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Uses for Money. 

As rice takes no butter, while bread does, aijd bread 
takes shortening (lard for example) besides, wfien they 
grow all the rice they want thev can cut down their 
purchases of American butter. They can use some of 
the millions too, since more millions pile up all the time, 
from the tax, to found a practical dairy industry and 
cut down their purchases of American milk. 

These facts are mentioned because congress jput the 
tax into force at the demand of the farmers; ljut it is 
the American farmers who have a large market here, 
American manufacturers a much smaller market. As 
even American farmers have seen the pictures, and 
therefore want easy-sudsing soap, by this thx they 
seem just to be hurting themselves in a first ratfe over¬ 
seas market they have long enjoyed—without in the 
least shutting off Americans ’ demand for coconut oil, 
not even their own demand for it. 

Philippine agriculture is not a very modernized in¬ 
dustry, a fact most fortunate for American producers, 
farmers especially. But if it can have $20,006,000 a 
year from America to build herself up, its eai|y pos¬ 
sibilities are beyond prophecy. In the past, if it got 
$1,000,000 a year it felt itself lucky. j 

Tax Opposed in Vain. 

Manufacturers here, interested in selling America 
coconut oil, unanimously explain that she mu^t and 
will have the oil, that therefore she ought to take off 
the 3 cent tax and get it as cheap as she can. But they 
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can’t get a hearing; they are accused of selfish mo¬ 
tives. 

This attitude in America seems to be making the 
coconut oil expressers money. 

Witness that last year America bought 163,824 
metric tons of coconut oil, and but 147,771 tons in 1934. 
Last year too she bought 156,477 metric tons of copra 
(2-3 coconut oil), and but 108,909 tons in 1934. In 
other words, as America emerges from the nadir of 
depi'ession, she lathers up more. 

November 30, 1935, to July 3, 1936, the cotton crop 
estimate of December gives America 2,000,000 barrels 
of cottonseed oil, including 313,760 barrels imported. 
Manila experts find “this will have to be supplemented 
with imported oils.” The hog year, October, 1935, to 
September, 1936, gives America a domestic supply 
of 498,600 short tons of lard, but the average con¬ 
sumption is! 783,753 short tons—the American supply 
is nearly 300,000 short tons below actual consump¬ 
tion, “will therefore also have to be supplemented by 
imported oils and fats.” 

Looks to Soybean. 

The Philippine coconut grower is not afraid of cot¬ 
tonseed oil and lard, therefore, in the American 
market. He looks more anxiously to the soybean; and 
it is this that American fanners may grow soon in 
quantities large enough to supplement cottonseed oil 
and lard with all the oil America requires. 

Discussions in the Senate on April 10 and 11, 1934, 
(calendar days), Volume 78, Part 6, Congressional 
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Record, pages 6312-6313-6314-6315-6316-6^79-6380- 
6381-6382. j 

CONGRESSIONAL RECORD—SENATE 

Mr. Tydings. If I must approach this bill jin abso¬ 
lute frankness, it is nothing more than an attjempt to 
tax a helpless and unrepresented people to satisfy a 
few people in the United States who have put a little 
fire under Congress. There is not an ounce oj: justice 
in it. It is cowardly for a great Nation like] this to 
pass an independence bill only a month ago and shoot 
the people in the back as they are going home with the 
document. 

I have been approached by people from rhy own 
State who were over here by the dozens saying they 
wanted this tax imposed in order to keep |Pilipino 
products out of this country. That is all tha[t is be¬ 
hind it. There is not an ounce of revenue in ijt. It is 
a lie on its face. It does not deserve the support of 
any man who wants to keep faith and to be honest with 
the Filipino people. 

Mr. Shipstead. I cannot see the difference between 
putting a processing tax upon coconut oil and upon 
copra and processing copra into coconut oil, and put¬ 
ting a processing tax on hogs or any other thi ngs be¬ 
ing manufactured in the United States. 

Mr. Tydings. But is not the processing tax put on 
hogs for the benefit of the hog growers! Let me ask 
the Senator that question. I do not say that it is, be¬ 
cause I did not support it, but I am asking the Senator, 
Is not the processing tax put on hogs for the benefit, 
in thought at least, of the hog growers! 
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Mr. Shipstead. Yes. 

Mr. Tydings. Is this tax put on for the benefit of 
the copra growers ? Then where is the analogy ? 

Mr. Shipstead. The purpose of this tax is not to 
discriminate against the Philippines. 

Mr. Tydings. O Mr. President, the purpose of this 
tax is to destroy the Philippines. 

Mr. Shipstead. Wait a moment; I have the floor. 
It is not for the purpose of discriminating against the 
Philippines, because it leaves the Philippines in the 
same relative position with their competitors in which 
they previously were. The purpose of this tax is to 
raise the price level in the United States of domestic 
articles that compete with Philippine products. The 
purpose is to raise the price of butter, if you please. 
It is a price-raising tax. 

Mr. Borah. Mr. President, may I ask the Senator 
a question? 

Mr. Shipstead. Certainly. 

Mr. Borah. Why cannot that all be dealt with under 
the Agricultural Adjustment Act? 

Mr. Shipstead. I do not see why it cannot; but why 
not deal with it here? 

Mr. Murphy. There is no processing tax on coco¬ 
nut oil. 

Mr. Shipstead. Or on copra. 

Mr. Murphy. Or on copra. 

Mr. Borah. There is none, but why could there not 
be one? 

Mr. Barkley. Those products are not included in 
the Agricultural Adjustment Act. 

Mr. Byrnes. Mr. President, if there is a processing 
tax upon hogs, why cannot a competitive tax be levied 
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upon coconut oil if such oil comes in competition with 
our product? 

Mr. Borah. Jute bags are not a basic commodity, 
and yet there is a processing tax on them because they 
are supposed to come in competition with something 
in the way of cotton bags. 

Mr. Byrnes. Mr. President, if the Senator from 
Minnesota will yield further, I think they call i|t a com¬ 
pensatory tax. Would the Senator agree tha|t if the 
Filipinos are citizens of the United States, the^e could 
be levied upon them a compensatory tax; and] if they 
are not citizens of the United States, there (jould be 
levied tariff duties upon their exports into the| United 
States ? j 

Mr. Borah. Mv contention is that they are!part of 
the United States, and that the Agricultural [Adjust¬ 
ment Act has the same application to them as it has 
to producers in the State of Idaho. 

Mr. Byrnes. They must be one or the other. 

Mr. Tydings. Mr. President, will the Senator 
vield? 

Mr. Shipstead. Yes. 

Mr. Tydings. May I say to the Senator from Idaho 
that the Philippines buy about $16,000,000 wbrth of 
our cotton goods every year, and, of course, assuming 
that the processing tax is passed on, they are already 
paying the cotton-processing tax. 

Mr. Borah. I was simply speaking of the legal right 
to treat those people as citizens of the United [States. 

Mr. Tydings. That is the big point. | 

Mr. Borah. What we are asked to do, I say, is an 
almost impossible thing, and that is to treat citizens 
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of the United States as foreigners. We have an act 
bv which we could treat them as citizens and deal with 
them the same as with other citizens of the United 
States, and that is the Agricultural Adjustment Act. 
There is no reason why these matters should not be 
dealt with under that act. It may be that it would re- 
quire an amendment. 1 have not the act before me. 

Mr. Harrison. Mr. President, will the Senator 
vield ! 

Mr. Shipstead. 1 yield. 

Mr. Harrison. I may say to the Senator from 
Idaho that the Secretary of Agriculture suggested 
that this matter should be dealt with under the Ag¬ 
ricultural Adjustment Act and that we might fix 
quotas, and processing taxes, and so on. 

Mr. Vandenberg. May I suggest to the Senator in 
that connection that if there is anything invidious 
about the amendment it could be substantially cured 
by a further, amendment which would remit the pro¬ 
ceeds of the tax to the Philippine government itself. 

Mr. Connally. We have given them a good deal of 
money and I do not suppose giving them a little more 
would hurt anything. 

Mr. Vandenberg. It would, at least, remove the 
argument that we are taxing them against their will 
and robbing them of the proceeds. 

Mr. Connally. We have taxed nearly everybody 
against their will; we are now taxing people against 
their will. 

Mr. Vandenberg. Yes; but not without a spokes- 
mahship in connection with levying the tax. 

Mr. Connally. I would not care if we gave them 
the tax back, as the Senator suggests. 
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Let us see what else we are doing to the American 
farmer. We tell him by law how much he lias to cut 
down his cotton production. If he does not| do it we 
are going to put him in jail or otherwise punish him. 
Every time we cut down our cotton production we cut 
down our cottonseed. We do not have as mudh cotton- 

I 

seed oil to sell the next year as we have nowj. In the 
meantime we fill up the gap which we have cjreated in 
our own product by letting the Philippines send over 
here larger amounts of oil and more coconuts. What 
good does it do to reduce our own production of oil if 
we are going to permit the Philippines or the Africans 
or the people in Borneo or Java or the other islands of 
the seas simply to fill up the gap we are trying to 
create, by their shipping us some more of theii* oil that 
does not require any labor to produce? That is the 
situation we are facing. There is no use ignoring the 
facts. Senators may look wise and put theii} glasses 
out on the end of their noses and peer over tjiem and 
talk about all of these abstract questions, bjit I am 
stating facts. I 

# i 

Mr. Borah. Mr. President— 

Mr. Connally. I yield to the Senator from |daho. 

Mr. Borah. I want to ask the Senator a Question 
which I submitted a few^ moments ago. Coulcj. not all 
this be done under the present Agricultural Adjust¬ 
ment Act? j 

Mr. Connally. It is a long process to have the De¬ 
partment of Agriculture tinkering with the Philip¬ 
pines. It might be done. I have great respect for the 
opinions of the Senator from Idaho, but whenever I 
am trying to do something and a man comes up and 
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says, “This is fine; but why not do it some other 
way!” I always have a suspicion as to whether he 
wants me to do it at all or not. 

Mr. Borah; I am thinking of the fact that the Ag¬ 
ricultural Adjustment Act covers exactly this condi¬ 
tion of affairs. Why should we legislate in this bill in 
addition to what we have alreadv done bv the Agricul- 
tural Adjustment Act! 

Mr. Connally. The Senator's suggestion is logical, 
but we are not legislating now with reference to the 
Agricultural Adjustment Act. We have not got it up 
now, but we have this other matter up, and as long as 
we have it up why not do it ? Why put off till tomor¬ 
row what we can do todav ? 

Mr. Borah. I am contending that it has already 
been done. 

Mr. Connallv. But it has not alreadv been done. 

Mr. Borahj Why has it not already been done! The 
Secretary of Agriculture has the power under the 
Agricultural Adjustment Act to do what it is proposed 
here shall be done. 

Mr. Connally. On coconut oil ! 

Mr. Borah. Yes. 

Mr. Connallv. I do not think coconut oil is men- 
tioned. 

The Vice President. The question now is on the 
amendment of the Senator from Mississippi as modi¬ 
fied. 

Mr. Norris. Mr. President, I offer the amendment 
which I send to the desk. The amendment of the Sena¬ 
tor from Mississippi is a substitute for the committee 
amendment. I take it that an amendment to the com- 
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mittee amendment would take precedence over the 
substitute because my amendment to the committee 
amendment seeks to perfect the language of the com¬ 
mittee amendment. 

The Vice President. The Chair understands, how¬ 
ever, that the amendment of the Senator from Miss¬ 
issippi has been perfected and is now ready to be sub¬ 
mitted to the Senate. 

Mr. Harrison. Yes. 

The Vice President. The Senator from Nebraska 
offers an amendment to the committee amendment, 
which will be stated. 

Mr. Norris. I am offering a perfecting amendment, 
to perfect the language of the committee amendment, 
which the Senator from Mississippi seeks tb strike 
out. j 

The Chief Clerk. It is proposed, on page 214, at the 
end of line 15, to add the following proviso: 

Provided , That all taxes collected under i;his sub¬ 
section upon the products of the Philippine Is¬ 
lands shall not be covered into the general fund 
of the Treasurv of the United States, but shall be 
held as a separate fund and paid into the treasury 
of the Philippine Islands. If the Philippine gov¬ 
ernment by any law provides for any subsidy to 
be paid to the producers of copra, coconuf; oil, or 
allied products, then this proviso shall at <jmce be¬ 
come null and void. 

Mr. Norris. Mr. President, I take this opportunity 
to thank the Senator from Mississippi [Mr. Harrison] 
for his kindness in agreeing to lay aside the oil (amend¬ 
ment until todav. 

* 

There has been presented by the committee (amend¬ 
ment a very serious question in which the farijners of 
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the United States are particularly interested. They 
are all very much worried about bringing into this 
country copra and coconut oil, which interferes with 
the sale of fats and oils of all kinds produced here in 
America from cattle, hogs, and so forth. A tariff tax 
is levied upon such products when they come here in 
the regular way, but the tariff tax does not apply to 
products from the Philippine Islands, with the result 
that producers there are able to escape such a tax. 

Within the last vear or so the administration has 

mt 

started on a farm-relief program. AVe have limited 
the production of all, or practically all, farm products. 
The farmer, concerned with that limitation, finds that 
fats and oils imported from the Philippine Islands do 
not have to pay a tax under the tariff law, and there¬ 
fore, without any tax of any kind levied upon them, 
come in competition with the fats and oils produced 
in this country. Of course with reference to oils pro¬ 
duced elsewhere and imported into the United States 
there is a tariff tax. 

It seems to me we are confronted with the fact that 
it is very difficult to do justice both to our wards, the 
Filipinos, and to the American farmer. When the 
farmer finds himself thus handicapped he is justified 
in the belief that he must have some protection against 
the importation of coconut oil and copra from the 
Philippine Islands which, under existing law, can be 
brought in without the payment of any tariff tax. 

As a Senator very eloquently said yesterday, if we 
have to do an injustice either to the Filipinos or to 
the American farmer, it would be better to do that in- 
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justice to the Filipinos rather than to the JAmerican 
farmer. It seems to me that unless we ajnend the 
proposal of the committee, we are confronted with a 
situation in which we must do an injustice to one or 
the other. I think I speak the sentiment of the Senate 
when I say that when we hold the Philippine Islands 
without their consent under our Government,j we have 
no moral right to levy a tariff tax upon the products 
of those islands as we do upon the products ot foreign 
countries. 

The processing tax which was inserted in the bill by 
the House provided for a tax of 5 cents a pound upon 
coconut oil and copra. Its effect, if unmodified, would 
be the same as though we had levied a tariff tax. The 
Government would make money out of it because the 
tax would be paid into the Treasury of the United 
States. 

As one who is in favor of giving independence to the 
Philippine Islands just as quickly as we possibly can, 
I voted for every amendment to the Philippine inde¬ 
pendence bill that had a tendency to bring about that 
end. Those of us who felt as I did favorejd those 
amendments, and then we voted for the bill as \t finally 
became a law. 

Mr. President, my amendment in the first place pro¬ 
vides that the revenue derived from this tax shall not 
be covered into the Treasurv of the United States but 
shall be held in a separate fund and paid to the Phil¬ 
ippine government. The objection first raised was and 
is that the Philippine government could still grant a 
bonus or subsidy in the same amount to the producers 
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of coconut oil and copra in the Philippines, and thus 
nullify the effect of our tax. In other words, if the Phil¬ 
ippine government should do that, our tax would be ab¬ 
solutely of no effect so far as the importation of coco¬ 
nut oil and copra from the Philippines are concerned. 
It would not help us and it would not help the American 
farmer. The Philippine producer of the coconut oil 
and copra would be able, with a bonus of the same 
amount as the tax, to sell as he did before, and the 
American farmer would get no benefit from the tax. 

To meet that objection, it is provided in my amend¬ 
ment that if the Philippine government at any time 
shall grant a bonus or subsidy for the production of 
coconut oil or copra, then the provision will at once 
become null and void and of no effect, and the pro¬ 
ducers will stand under the amendment of the commit¬ 
tee just as it was reported. 

Mr. Connally. Mr. President, I desire to ask the 
Senator a question about his amendment. Suppose the 
Filipino government should say, “We will take this 
tax, and then we will just pay it back to the producer. ’ ’ 

Mr. Norris. Thev cannot do it under the amend- 
ment. 

Mr. Connally. The Senator's amendment would pro¬ 
hibit that ? 

Mr. Norris. Yes, sir. 

Mr. Connally. In other words, they could neither 
use the tax as a subsidy, nor could they grant an inde¬ 
pendent subsidy? 

Mr. Norris 1 . Thev could not do either one. 

m/ 

Mr. Connallv. If that be true, I cannot see whv the 
amendment would not have the effect of aiding the do- 
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mestic producer, because the tax would be p&id, and it 
is immaterial from his viewpoint what is done with it, 
whether it is thrown in the sewer or given to the Philip¬ 
pine government. 

Mr. Norris. The Philippine government wjll get the 
money. They can use it in any way they want| to use it, 
except as prohibited by the amendment itself; and that 
only goes so far as to say that, while they are getting 
this money, they must not by law provide for giving a 
subsidy to the production in the Philippine Islands of 
copra and coconut oil. j 

Mr. Reed. Mr. President— j 

The Vice President. Does the Senator f'pom Ne¬ 
braska yield to the Senator from Pennsylvania? 

Mr. Norris. Let me yield first to the Senator from 
Iowa (Mr. Murphy), who has been trying f:|or some 
time to get my attention. 

Mr. Murphy. Mr. President, the Senator froin Texas 
(Mr. Connally) has asked the question I had ih mind. 

Mr. Johnson. Mr. President— 

Mr. Norris. Very well. I yield, then, to the Senator 
from Pennsvlvania. 

Mr. Reed. Mr. President, has the Senator consider¬ 
ed the question whether we have power to levy h tax by 
a law which on its face states that the revenue |s not to 
be taken for the American Treasury, but for tlije treas¬ 
ure of an alien government? 

Mr. Norris. No; in my judgment, we probably could 
not do that. I have never thought of it before; but, at 
first blush, I should say that if we gave the tajx to an 
alien government, there would be something in that 
suggestion. We are not doing that, however. We are 
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giving it to our wards. Thev are now under our 
Government, and we are supreme as to them. We can 
pass any law in that regard that we desire to pass. 

Mr. Eeed. I grant that; but I do not believe that the 
Federal Government has the constitutional power to 
levy a tax for the benefit of any other government, 
whether it is the government of the city of Omaha or 
the government of the Philippine Islands or a govern¬ 
ment set up under any other system. 

Mr. Norris. I do not agree with the Senator. I do 
not believe that any constitutional provision is involved 
here by which this tax would be nullified; and we have 
done the same thing in our tariff laws. We have given 
back, in some instances, tariffs that have been levied. 

Mr. Eeed. To other governments? 

Mr. Norris. No; not to other governments. 

Mr. Eeed. Then I have another question to ask the 
Senator: Why is it any more unfair to the Filipinos to 
put a processing tax on one of their agricultural prod¬ 
ucts than it is unfair to our own farmers to put a 
processing tax on their products? 

Mr. Norris. I do not think it would be any more un¬ 
fair. 

Mr. Tydings. Mr. President, will the Senator yield? 

Mr. Norris. In just a moment. The Philippine 
people are not included in the law, however. They are 
expressly exempted from the law that enables the Sec¬ 
retary of the Treasury to put a processing tax upon 
the people of the United States. 

Mr. Eeed. I do not agree with the Senator. 

Mr. Norris. I have the law here. 
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Mr. Reed. The law says that no tariff shall be put 
on their products, and this is not a tariff. It is a do¬ 
mestic tax; an excise. 

Mr. Norris: I will say to the Senator from Pennsyl¬ 
vania that I have the law here on my desk. 

Mr. Fess. The Agricultural Adjustment Act ex¬ 
empts them. 

Mr. Borah. Mr. President, I found last nifcht that 
the A.A.A. Act expressly exempts the Philippine 
Islands. 

Mr. Norris. Yes; it is done by express stajtute. I 
have it here on mv desk. 

* i 

Mr. Reed. \Ye could extend the A. A. A. bv an I amend- 
ment to cover the Philippines. j 

Mr. Norris. I think probably we could. 

Mr. Borah. That is really what we are doing in this 
bill. 

Mr. Reed. Mr. President, if the Senator will permit 
one more interruption, I cannot see why we owe any 
higher degree of fairness to the Filipino than \\[e do to 
our own citizens. 


Mr. Norris. That is just what I say. I agree jto that. 

Mr. Reed. While it is true that many of tliejse pro¬ 
cessing taxes are refunded to the American faijmer, it 
is equally true that many of them are not. 

Mr. Norris. l r es. 

Mr. Reed. Take, for example, the tax which has been 
put on paper napkins and the tax which has been put 
on jute bags, in order to protect cotton. Thosj) taxes 
are not refunded to anybody; and why those American 
citizens should be taxed and be expected not 
plain, and then we should be so tender of the 
I cannot see. 



Mr. Tydings. Mr. President, will the Senator from 
Nebraska vield there? 

mt 

Mr. Norris. I will yield in just a moment. 

The law exempts the Philippine Islands. That may 
have been wrong, but it is now the law. They are ex¬ 
pressly exempted in the act that empowers the Secre¬ 
tary of Agriculture to levy a processing tax upon the 
American farmer. 

The Senator says we ought to levy this tax on the 
Filipino farmer just the same. The Senator may be 
right, but we have not now the law under which we can 
do that. We might amend the law and do it. In my 
judgment, it is simply tantamount to saying, “ Your 
remedv is not right. Let us take another one.” I 
agree that probably a law might be drawn which would 
meet the proposition in the way the Senator has sug¬ 
gested, but we are not now confronted with that situa¬ 
tion. 

Mr. Tydings. Mr. President, will the Senator yield 
to me? 

Mr. Norris. I vield. 

Mr. Tydings. I wish to point out the distinction be¬ 
tween the effect of the law upon the Filipino and upon 
the American farmer. Before I point that out I want 
to sav that I recognize that the Senator from Nebraska 
is trying to be fair with both peoples in the philosophy 
of his amendment. But may I point out that the pro¬ 
cessing tax on the American farmer is ostensiblv a tax 
levied for the benefit of the American farmer, while the 
processing tax levied on the Filipino is a tax, not for 
the benefit of the Filipino but of the American farmer. 
If the Filipino were coming in upon the same plane 
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with the American farmer, I would have no protest at 
all, but as I see it, we are asked to compel him to do 
something which we do not compel the iLmerican 
farmer to do, while they are all Americans. 

Mr. Borah. Mr. President— 

The Presiding Officer (Mr. O'Mahoney in the chair). 
Does the Senator from Nebraska vield to the Senator 

V 

from Idaho? 

Mr. Norris. I yield. 

Mr. Borah. May I suggest to the Senator from 
Maryland that while the processing tax is, as he says, 
44 ostensibly" for the benefit of the American farmer, 
as a practical fact, it would have exactly the same ef¬ 
fect upon the American farmer as upon the Filipino. 

Mr. Tydings. I think there is much in the Senator's 
contention, but I simply wanted to point out that the 
purpose is different. j 

Mr. Norris. I think there is something in thcf conten¬ 
tion, but the suggestion that has come from t^ie Sena¬ 
tor from Pennsylvania is simply to this effect,!as I see 
it: “I am opposed to your remedy, I am opbosed to 
doing it that way; I want to do it some other wiv.” He 
may be right about that; there may be a better jvay, but 
faced as we are with the pending bill, it would j be folly 
to stop its consideration long enough to fram<f a stat¬ 
ute that would carry it out in the other way.i There 


would be great difficulty. At the time we fra|ned the 
statute we expressly exempted the Philippine j Islands 
and had in mind as one of the things, the suggestion 
that has so well been made by the Senator from Mary¬ 
land. 

Mr. Reed. Mr. President, will the Senator yield to 
me? 
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Mr. Xorris. I yield. 

Mr. Reed. The amendment as reported by the Com¬ 
mittee on Finance expresses exactly, to my mind, the 
fair way of accomplishing the desired result. It im¬ 
poses a processing tax of 3 cents a pound directly on 
the competing oils. 

Mr. Norris. The Senator's contention, as I see it, 
is just the same as though we levied a tax on the 
products of the Philippine Islands. Technically we 
could do that; legally we could enact that kind of a krw 
and enforce it. Morally, it would be wrong. I myself 
have always opposed the levying of tariffs upon the 
products of the Philippine Islands, particularly when 
we take into consideration the fact that we are holding 
them under our government without their consent. It 
is so abhorrent to think that under those conditions we 
should levy a tariff tax that I would like to find some 
way to help the American farmer without resorting to 
that kind of a remedv. 

Mr. Borah. Mr. President, will the Senator yield? 

Mr. Norris. I yield. 

Mr. Borah. I know what the Senator has in mind, 
and I am in entire sympathy with it, but the trouble is 
that we are asked to hand back to the Government that 
which we are to take away from the citizen. It does 
not seem to me that that meets the proposition of deal¬ 
ing fairly with the people. 

Mr. Robinson of Arkansas. Mr. President, to give 
the subsidy to the Philippine government does not help 
their trade; it does not help their production, and it 
does not help the people directly. 
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Mr. Norris. Mr. President, the suggestion ijaade by 
the Senator from Idaho (Mr. Borah) is correct) What 
is the object of all this legislation? IVhat is thp object 
of all our farm legislation? It is to increase the prices 
of the products of the farmer. This amendment would 
have that effect, I admit. It would raise the price to 
the consumer of these oils. There is no doubt about 
that. That is the object we have in view, j If the 
Senator’s suggestion is correct, then we must [let our 
farmers suffer under this unjust situation, because w'e 
cannot meet it without increasing the price tc) some¬ 
body else. 
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In the United States Court of Appeals 
for the District of Columbia 

— 

No. 6710, Special Calendar | 
Haskins Bros. & Co., a Body Corporate, 

APPELLANT j 

V. | 

i 

Henry Morgenthau, Jr., Secretary of the Treas¬ 
ury of the United States, William A. .Julian, 
Treasurer of the United States, and J|>hn R. 
McCarl, Comptroller General of the United 
States, appellees 

ON APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 

BRIEF FOR THE APPELLEES 
— 

OPINION BELOW 

The opinion of the Supreme Court of tl|e Dis¬ 
trict of Columbia (R. 16-18) is not yet repotted. 

JURISDICTION 

This appeal involves the disposition of a tpnd of 
over $26,000,000 in the United States Treasury 
which has been accumulated from the collection 
of taxes on the processing of Philippine coconut 

(i) 
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oil under Section 602 V> of the Revenue Act of 1934, 
and is tak^n from a decree of the Supreme Court 
of the District of Columbia entered April 29,1936, 
dismissing the bill of complaint (R. 18-19), in 
accordance with the District of Columbia Code 
(1929), Title 18, Section 26. Appeal was noted 
in open court and allowed on April 29, 1936 (R. 

19) . The assignment of errors and the designa¬ 
tion of record were filed April 29, 1936 (R. 19, 

20) , and the transcript of record was filed in this 
Court on May 1,1936. 

QUESTIONS PRESENTED 

1. Is a suit against officers of the Government, 
to compel them to pay out money from the United 
States Treasury in violation of the acts of Con- 
gress relating thereto, in reality a suit against the 
United States which cannot be maintained ? 

2. Do th$ persons paying taxes under Section 
602V 2 of the Revenue Act of 1934 have a plain, 
adequate, and complete remedy at law for the 
recovery of the sums paid if the section is invalid ? 

3. Is Section 602 J /2 of the Revenue Act of 1934 
a proper exercise of the taxation and/or commerce 
powers of the Congress ? 

4. May one taxpayer maintain a class suit in 
equity to compel officers of the Government to pay 
from the Treasury to all taxpayers similarly situ¬ 
ated the ainount of taxes each has paid under a 
section of the Revenue Act? 


STATUTES AND OTHER AUTHORITIES INVOLVED 

I 

The statutes involved and relevant sections of 
the Constitution of the Philippine Islands are set 
forth in the Appendix, infra, pp. 88-99. 

STATEMENT ! 

I 

Tliis bill in equity was brought by appellant, an 
Iowa corporation doing business in Nebraska, on 
behalf of itself and all others similarly situated, 
against appellees—the Secretary of the Treasury, 
the Treasurer, and the Comptroller General of the 
United States. Since the case comes to this Court 
on appeal from a decision sustaining the motion of 
the defendants below to dismiss the bill, the proper 
allegations of the bill are assumed to be true. 
Those allegations may be summarized as fallows: 

Appellant is engaged in the manufacture of soap 
at Omaha, Nebraska, an operation exclusively in¬ 
trastate in character. Appellant has a laifge in¬ 
vestment in such business, with an establishjed pa¬ 
tronage and good will. Prior to May 10j 1934, 
appellant realized substantial profits frojm the 
business (R. 3). 

In the conduct of its business, appellant neces¬ 
sarily uses large quantities of Philippine coconut 
oil, and appellant’s use of the oil constitutes a first 
domestic processing under the terms of Section 
602V2 of the Revenue Act of 1934, which imposes a 
tax of three cents per pound on the first domestic 
processing of certain vegetable oils, including 
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inter alia coconut oil, and a further tax of two 
cents per pound on the first domestic processing of 
coconut oil not produced in the Philippines (R. 4). 

The manufacture and sale of soap is highly com¬ 
petitive, by reason of which appellant has been 
unable to recover through higher prices the taxes 
paid by it under said act. Between May 10, 1934, 
and December 31, 1935, there were imposed on ap¬ 
pellant under said act taxes in the amount of $160,- 
879.74 on the processing of Philippine coconut oil, 
which sum, has been collected bv the officers and 
agents of the Bureau of Internal Revenue under 
the provisions of subsection (f) of said Section 
602M» making applicable other provisions of the 
revenue buys and under the coercion of threats of 
penalties, interest, and liens (R. 5). 

During the above period, the Bureau of Inter¬ 
nal Revenue has collected from appellant and 
others similarly situated the sum of over $26,- 
000.000, which is now held in the Treasure of the 
United States as a separate fund earmarked for 
the Philippine Islands according to the provision 
of said Section 602M> that all amounts collected 
thereunder by reason of the processing of Philip¬ 
pine coconut oil should be held as a separate fund 
and paid to the Treasury of the Philippine Islands. 
Appellant believes that this sum is held by de¬ 
fendant Julian in his official capacity as a trust 
fund, because of the provisions of the Act of June 
26,1934, c. 756, 48 Stat. 1224, Sec. 20 (R. 6). 
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By Act of March 24, 1934, c. 84, 48 Sjtat. 456, 
the Congress provided for the grant of independ¬ 
ence to the Philippine Islands at the t|me and 
upon the conditions there expressed. x\ consti¬ 
tution has been duly adopted by the Philippines* 
an election of officers thereunder has been reg- 
ularly held, the results thereof have been pro¬ 
claimed by the President of the United States, the 
Government theretofore existing was terminated 
on November 15, 1935, and the Government of the 
Commonwealth of the Philippines has jentered 
upon and is now in full enjoyment of itsj rights, 
privileges, powers, and duties as provided under 
the constitution (R. 6, 7). j 

Appellant is informed, and believes and avers 
the fact to be, that there is a claim pending pgainst 
the United States in behalf of the Government of 
the Philippine Islands in excess of $26,Q00,000, 
representing the tax collections above described, 
and that demand has been made for the sam£. Ap¬ 
pellee McCarl, as Comptroller General, claims to 
have the power and legal authority to certify and 
allow said claim. Appellees Morgenthau and Ju¬ 
lian, as Secretary of the Treasury and Treasurer, 
respectively, claim to have power to certify and 
allow said claim, and to grant and issue warrants 
for the disbursement of the fund to the Philip¬ 
pines, and appellant has reasonable grounds to 
fear that they will do so in the near future 
(R. 7, 8). | 


6 


The oils referred to in Section 602V2 of the 
Revenue Act of 1934 are not produced in any sub¬ 
stantial quantity within the United States, but 
compete with oils and fats which are produced do¬ 
mestically by the farmer and dairy interests of the 
United States (R. 8). 

Appellent alleges that said Section 602V2 (a) 

of the Revenue Act of 1934 is unconstitutional 

and void insofar as it authorizes the lew and 

•/ 

assessment of the said exactions in the guise of a 
processing tax of three cents a pound upon 
Philippine coconut oil, for the reasons: (1) That 
the imposition does not come within the taxing 
power of Congress under Article I, Section 8, 
Clause 1 of the Constitution of the United States 
in that it was not imposed to pay the debts or 
provide for the common defense or the general 
welfare of the United States, but was imposed 
for the benefit of the Philippine Islands which 
are not a part of the United States; (2) that the 
imposition violates the due process clause of the 
Fifth Amendment because levied on one group for 
the benefit of another; (3) that the imposition 
was imposed as a means to the end of regulating 
production in the several states, a power not 
granted to the Federal Government ; (4) that the 
imposition cannot be justified under the commerce 
power because processing of coconut oil is intra¬ 
state commerce; (5) that the imposition is arbi¬ 
trary and unreasonable in that it seeks to regu- 
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late the intrastate manufacturing business of the 
taxpayer; and (6) that the imposition violates 
Article I, Section 9, Clause 7 of the Constitution 
because it assumes to dispose of the proceeds 
without appropriation or without complian ce with 
U. S. C., Title 1, Sec. 25 1 and U. S. C., Title 31, 
Sec. 627 1 (R. 9-10). 

Appellant has filed a claim for refund of part of 
the tax paid by it. Appellant alleges that if the 
$26,000,000 fund is paid to the Philippines, it can¬ 


not be recovered either by the United States or 
appellant, and appellant and others similarly sit¬ 
uated will suffer irreparable loss and injury, in 
that they will be deprived of their property, i. e., 
the alleged tuxes paid by them and now jheld in 
the separate fund in the Treasury of the [United 
States, in violation of the Fifth Amendment (R. 
10 - 11 ). | 

Appellant alleges that the fund of $26,000,000 is 
held in trust for appellant and others similarly sit¬ 
uated because (1) the fund is made a trust fund 
and the Treasury of the United States is made 
trustee thereof by Section 602Vi (a) aforesaid and 
Act of June 26,1934, c. 756, 48 Stat. 1224, Sec. 20, 
and (2) the fund is held by the Treasury of the 
United States as trustee for appellant and others 
similarly situated, because Section 602Vi isi uncon¬ 
stitutional and void and appellant has the right to 

1 Act of August 26, 1S42, c. 207, 5 Stat. 536, Sec. 2. and Act 
of June 30, 1906, c. 3914, 34 Stat. 764, Sec. 9, respectively. 
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follow its contributions into the fund and recover 
its proportionate share (R. 11-12). 

Appellant and over 200 others who are similarly 
situated have contributed to the fund, and if they 
are denied relief herein a multiplicity of actions at 
law will result and the remedv at law will be inade- 
quate because (1) there is no proceeding provided 
by law bv which the money may be recovered if 
paid to the Philippines, (2) the Government may 
nullify a judgment in appellant's behalf by refus¬ 
ing to make the necessary appropriation, and (3) 
the acts giving a legal remedy are doubtful with 
respect to cases where the taxes never become a 
part of the general funds of the Treasury (R. 
12-13). 

Appellant prayed that the court declare Section 
602V 2 of the Revenue Act of 1934 unconstitutional, 
that the court grant an injunction forbidding pay¬ 
ment to the Philippines, and that the $26,000,000 
be declared a trust fund and be ordered by the 
court to be paid to appellant and others similarly 
situated (R. 13-15). 

Appellees moved to dismiss the bill of complaint 
on the grounds: (1) That the bill does not state 
facts sufficient to constitute a valid cause of action 
in equity; (2) that the court is without jurisdic¬ 
tion because (a) the suit is in reality a suit against 
the United States which has not consented to be 
sued herein, (b) the United States is a necessary 
party to this proceeding, (c) the Commonwealth of 


• 

the Philippines is a necessary party to tljis pro¬ 
ceeding, (d) appellant has a plain adequate and 
complete remedy at law and (e), appellant! has no 
such interest in the subject matter, nor is ally such 
injury inflicted or threatened, as enable^ it to 
bring this action or to secure an injunction clr other 


relief against these defendants; and (3) thfjt there 
are no facts which constitute any proper ground 
for the institution of a class suit (R. 15-16)j. 

The motion to dismiss was sustained, and a de¬ 
cree was entered dismissing the bill. This appeal 
followed. 

SUMMARY OF ARGUMENT 

This is a proceeding in equity to compel appel¬ 
lees in their official capacities as officers of the 
United States to pay out to appellant and | others 
similarly situated, in violation of statute, rhoneys 
from the Treasury of the United States. | 

1. The motion to dismiss was properly gjranted 
because the suit is in reality one against the pnited 
States, a sovereign not subject to suit without its 
consent. The fund which appellant seeks tq reach 
is held in the Treasury of the United States. It 
is held as a trust fund, but the trust is in fdvor of 
the Philippine Islands, not appellant, and thje trus¬ 


tee is the United States, as is apparent frcjm the 
allegations of the bill itself. The officers arg mere 
custodians who can act with reference to the 
only as the United States Government direct 
to act. The United States may not be com 

70353—36-2 
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pelled, 
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contrary to its wishes, to pay out its money by a 
proceeding against its officers to which the United 
States is not, and cannot be made, a party. 

2. Appellant has a plain, adequate, and complete 
remedy at law for the recovery of any taxes paid 
under Section 60214 of the Revenue Act of 1934, 
if said section is unconstitutional. Subdivision 
(f) of said section makes applicable the general 
provisions regarding refunds of all internal reve¬ 
nue taxes. For more than a half centurv these 
provisions have been held to offer an adequate rem¬ 
edy at law. There will, of course, be no multiplic¬ 
ity of suits anv more than there is in the case of 
all other taxes. The taxpayer may bring one suit 
for all taxes paid over a period of four years. 

3. Although appellees believe that the constitu- 
tionalitv of the tax is not directlv presented by the 
present ease, because the motion to dismiss was 
properly granted in any event, it is submitted that 
the Supreme Court of the District of Columbia 
was correct in its view that the act is constitutional 
and valid. 

(a) The argument that the tax is invalid because 
the act is merely an attempt to stimulate local pro¬ 
duction of domestic fats and oils, contrary to the 
Tenth Amendment, is directly opposed to numerous 
decisions of the Supreme Court of the United 
States. The act is, on its face, clearly a revenue 
measure, and its provisions all bear a reasonable 
relation to the exercise of the taxing power. 
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Therefore, the court will not inquire intcj) the al¬ 
leged non-fiscal purposes of the act, but will sus- 
tain it for what it is represented to be. Mjoreover, 

i 

even if the actual purposes be inquired iiito, it is 
clear that its purpose was revenue, and substan¬ 
tial revenues have, in fact, been derived!. That 
some other 11011 -fiscal purpose may have accom¬ 
panied the revenue purpose does not, under many 
decisions of the Supreme Court, invalidate the 
measure. 

(b) Nor is there any merit to the contention 
that the rate of the tax is so excessive as to deprive 
the taxpayer of its property without due process 
of law. It is a long established and wellj settled 
principle of Federal taxation that a court will not 
invalidate a tax because of a supposed excessive 
rate. Relief from burdensome taxation lijes with 
Congress and not with the courts. 

1 

(c) Equally without foundation is the conten¬ 
tion that the tax is unconstitutional because it 
requires payment into the Treasury of the jPhilip- 
pines of the proceeds of such tax. An appropria¬ 
tion toward the maintenance of the Philippine 
Government is clearly valid, in view of the plenary 
powers of Congress over its territories. The Phil¬ 
ippines are not as yet an independent state. Inde¬ 
pendence is not to be granted for ten years, and 
until then there remains in the United Sjates a 

verv substantial control over the islands. I Since 
«/ 

the money is to be used to promote the geneijal wel- 
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fare, i. e., to assist in carrying out a power ex¬ 
pressly granted Congress by the Constitution, no 
objection can be raised to the fact that the tax bill 
contains directions as to the use of the proceeds. 
In any event, this earmarking provision is separa¬ 
ble from the rest of the act. 

(d) If, as appellant argues, the purpose of this 
act is to regulate imports of foreign oils for the 
protection of American farmers, then, the act is 
within the; power of Congress to regulate 
commerce. 

4. There is no basis for the maintenance of a 
class suit. There is no common or general interest 
between appellant and the others it seeks to repre¬ 
sent. A common opposition to the legality of a 
statute is not sufficient. The cause of action of 
each taxpayer for the return of his money is sepa¬ 
rate and distinct. 

ARGUMENT 

I 

This is in reality an action against the United States and 
may not be maintained without its consent 

The proceeding giving rise to this appeal is one 
in equity against the Secretary of the Treasury, 
the Treasurer, and the Comptroller General of the 
United States in their official capacities. It is 
sought by the bill to compel these officers to pay to 
appellant and others similarly situated money 
from the United States Treasury. This money has 
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already been appropriated by Congress to tljie Phil¬ 
ippine Islands, so that if the relief which appellant 
seeks is granted, the Court will be in the position of 
ordering officers of the Government to spend money 
of the Government in a manner contrary to that or- 
dered by Congress. 

One of the grounds upon which the cour: below 
dismissed the bill was that the United Stales is a 

• i 

necessary party and it has not consented to be sued 
in this manner. That this suit is fatallv defective, 
in that it is in reality a suit against the United 
States, which is a necessary party to this proceed¬ 
ing and which has not consented to be sued,j would 
seem to be settled by the decisions of the Supreme 
Court of the United States and this Court. John¬ 
son v. McAdoo, 45 App. D. C. 440, affirmed, 24j4 U. S. 
643; Louisiana v. Jumel, 107 U. S. 711; Belknap v. 
Schild, 161 U. S. 10; Hagood v. Southern, 117 U. S. 
52; In re Ayers, 123 U. S. 443; Christian v. Atlan¬ 
tic d' N. C . Railroad, 133 U. S. 233; North Caro¬ 
lina v. Temple, 134 U. S. 22; N. Y. Guaranty Co . v. 
Steele, 134 U. S. 230; Murray v. Wilson Distilling 
Co., 213 U. S. 151; Morrison v. Work, 266 U. S. 

i 

481; Arizona v. California, decided by the Supreme 
Court on May 25,1936. j 

The case of Johnson v. McAdoo, supra, |seems 
directly in point on this question. A bill in equity 
was there filed in the Supreme Court of the District 
of Columbia against the then Secretary of the 
Treasury. It was alleged that a certain fund was 
in the United States Treasury under the custody 
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of the defendant and that this fund in equity 
belonged to the plaintiffs and others similarly sit¬ 
uated. The relief sought was the establishment 
and enforcement of an equitable lien on the fund. 
A motion to dismiss was granted by the Supreme 
Court of the District and an appeal was taken to 
this Court. Justice Robb, speaking for this Court, 
said (p. 441): 

The bill, even as amended, clearly dis¬ 
closes that this large sum of money is not 
the property of the appellee at all, but on the 
contrary, that he is merely its custodian in 
virtue of his office. The real defendant, 
therefore, is the United States. "Without 
pausing to point out other apparent weak¬ 
nesses in the bill, we mav ground our affirm- 
ance of the decree below upon the fact that 
the United States cannot be made a party to 
this suit without its consent. United States 
ex rel, Goldberg v. Daniels, 231 U. S. 218, 
58 L. ed. 191, 34 Sup. Ct. Rep. 84; Inter¬ 
national Postal Supply Co, v. Bruce, 194 
U. S. 601, 4S L. ed. 1134, 24 Sup. Ct. Rep. 
820 : Belknap v. Schild, 161 U. S. 10, 40 L. 
ed. 599,16 Sup. Ct. Rep. 443. 

This decision was thereafter affirmed per curiam 
by the Supreme Court of the United States on the 
basis of the cases cited in the opinion of this Court. 

In the case at bar, also, the attempt is being made 
to establish equitable rights to a fund in the Treas¬ 
ury of the United States in an action against offi¬ 
cers, without joining the United States. The ap- 


pellees here, like the defendant in the Johnson case, 
are at the most mere custodians by virtue| of their 
offices. The money which appellant seeks to get 
from appellees is not the property of applellees at 
all, and appellees may act with regard! to the 
monev only as they are authorized to do by their 
principal, the United States. | 

Appellant made no attempt to discuss of distin¬ 
guish the Johnson case below, and makes jno such 
attempt in its brief before this Court. Of course, 
injunctive relief forbidding the payment of the 
fund to the Philippines is asked in the case; at bar 
and no injunction, apparently, was asked in the 
Johnson case. However, the injunctive relief 
sought herein is merely in aid of the fundamental 
relief sought by the bill—the payment jof the 
money from the Treasury to appellant and pthers. 
If that fundamental relief cannot be granted, the 

i 

bill falls. If appellant has no right or remedy by 
which it may impose a lien upon and secur^ satis- 

i 

faction from the particular fund which isj to be 
paid to the Philippines, then the payment (ft that 
fund to the Philippines will not injure appellant 

i 

in any manner other than it might injure anjf gen¬ 
eral taxpayer or creditor, and that injury is not 
sufficient to give basis to a suit to enjoin tie ex¬ 
penditure of Federal money. Massachusetts v. 
Mellon, 262 U. S. 447. This case turns, then, on 
the question of whether appellant may compel the 
officers of the Government to pay out money jfrom 
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the Treasury in a manner contrary to that directed 

%r •/ 

by the laws relating thereto, in a suit to which the 
United States is not, and cannot be made, a party. 
The case is thus on all fours with the Johnson case, 
which we submit is determinative against appel¬ 
lant here. 

The statement is made by appellant in its brief 
that the defendants in their official capacities are 
-acting as trustees of the fund here involved (Br. 
56). In several other places in the brief it is 
stated that the money in this fund was never cov- 
ered into the Treasury of the United States (Br. 
47, 58). These statements, however, are contrary 
to the allegations of appellant in its bill of com¬ 
plaint. Iri paragraphs 14 (b) and 16 of the bill 
(R. 12), it is stated that the money is held by the 
Treasury of the United States as trustee. 

This fact answers the argument made by appel¬ 
lant in its brief that the United States will in no 
way be affected by the granting of the relief 
sought. The allegations of the bill, itself, show 
that the United States, without being a party to 
the proceeding, will be ousted of possession of 
money held bv it and to which it has title. The 
money has been collected and paid into the Treas¬ 
ury as a part of the revenues of the United States 
and is subject to disposition by Congress. Ap¬ 
pellant challenges the right of the United States 
to this money, asserting that the revenue act is un¬ 
constitutional and that the money in equity be- 


longs to appellant and others similarly situated. 
But the right thus challenged is the right of the 
United States, not of appellees. Appellee^; have 
no interest in the money. In fact, they are not 
sued individually at all, but only in their official 
capacities. Congress has given them no authority 
to withdraw the money from the Treasury and pay 
it to appellant and others similarly situate^. If 
appellees were to withdraw this money without an 
express appropriation directing it, they woAld be 


violating Article I, Section 9, Clause 7 of thd Con¬ 
stitution of the United States, and the loss ^Vould 
be that of the United States, not of appellees. 
Certainly if in any instances there are applied the 

doctrines that the United States may not bej “in- 

i 

terfered with behind its back” (Goldberg v. {Dan¬ 
iels, 231 U. S. 218, 222) and that the vital interest 
of the United States may be neither ignored nor 
prejudiced by indirection (Lambert Co. v. Balt. 
& Ohio JR. R. Co., 258 U. S. 377), those doctjrines 
should be applied in the case at bar. | 

The distinctions between a situation like [that 


now presented and situations where the pqwers 
of injunction and mandamus are properly qxer- 

i 

cised on officers of the Government, must be Care¬ 
fully borne in mind. Where some agent oil the 


Government is threatening to invade the rights of 
a plaintiff and justifies his action on the bas^s of 
some supposed authority in law, the courts by in¬ 
junction will prevent the commission of the w^ong 
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if the law is unconstitutional or the authority of 
the agent otherwise defective. Most of the cases 
cited by appellant in its brief on this point are of 
this type. See Pennoyer v. McConnaugliy, 140 
U. S. 1; Meigs v. McClung, 9 Cranch 11; United 
States v. Lee, 106 IT. S. 196; Hopkins v. CJemson 
College, 221 IT. S. 636; Ex parte Young, 209 U. S. 
123; Scott v. Donald, 165 U. S. 107; Allen v. B. & 
O. Eailroafl Co., 114 IT. S. 311; Philadelphia Co. 
v. Stimson, 223 IT. S. 605; Tindal v. Wesley, 167 
IT. S. 204; Scranton v. Wheeler, 179 IT. S. 141; 
Smyth v. Ames, 169 IT. S. 466; Ludwig v. West. 
Un. Tel. Co., 216 IT. S. 146; Goltra v. Weeks, 271 
U. S. 536; Houston v. Ormes, 252 IT. S. 469; South 
Carolina v. Wesley, 155 IT. S. 542. 

These cases are held not to be suits against the 
Government because in attempting to inflict the 
wrong without proper authority, the agent is said 
to be acting personally. The remedy given is only 
against the defendant personally and is essentially 
negative —that of preventing the threatened 
invasion of the plaintiff's rights. 

On the other hand, where a valid statute requires 
an officer to perform ministerial duties, a court by 
mandamus will compel the performance of those 
duties. Appellant cites some cases of this type. 
See Poindexter v. Greenhow, 114 U. S. 270; Noble 
v. Union River Logging Railroad, 147 U. S. 165; 
Houston v. Ormes, supra. The relief granted in 
these cases is, of course, affirmative, but the Gov- 
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eminent has already consented thereto apd given 
authority to the agent by the statute, and the action 
is against the officer individually to compejl him to 
carry out the duties thus imposed. Before this 
remedy will lie, there must be a clear an|d indis¬ 
putable duty imposed by statute on the! officer. 
Bayard v. White, 127 U. S. 246. In the cas^ at bar, 
however, there is no statute authorizing appellees 
to pay out the money as demanded by appellant, so 
that mandamus will not lie. The remedy| sought 
here would compel the court to assume the legisla¬ 
tive and executive authority of the United States 

and, in effect, enact a law and direct the ofqcers to 

. 

carry it into execution. The political powbr may 
not be thus ousted of its jurisdiction. Louisiana v. 
Jumel, supra. 

Where money is found and arrested by a court 
of equity in the hands of an individual, the money 
having not been paid into the Treasury of tlje Gov¬ 
ernment, the court may impress an equitatjle lien 
on the money and order its return to the eqjiitable 
owners. The Government is not a necessaryj party 
to such a suit, because no proprietary and posses¬ 
sory rights have vested in it. The cases of Osborn 
v. Bank of United States, 9 Wheat. 738; tjnited 
States v. Peters, 5 Cranch 115; Fox v. Standard 
Oil Co., 294 U. S. 87; German All. Ins. Co. vj Van - 
'Cleave, 191 Ill. 410, and the decision of this Court 
in O'Connor v. Rhodes, 79 F. (2d) 146, are all of 
this type. In the last cited case this Court held 
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that an action against the Attorney General to re¬ 
cover money wrongfully received by him as suc¬ 
cessor in interest of the Alien Property Custodian 
was not an action against the United States. Jus¬ 
tice Groner, speaking for the Court, pointed out 
the distinction between that case and cases like 
Johnson v. McAdoo, supra, and the one at bar 
when he said (p. 152) : 

It is a fund exclusivelv under the control of 
the Acting Custodian. It is not money of 
the United States paid into the Treasury of 
the United States. It is not a part of the 
revenues of the United States and, in the 
form in which it is, is not subject to the con¬ 
trol of the Secretary of the Treasury. 

Appellant in its brief quotes from the case of 
Kittredye v. Boyd, 136 Kansas 691. This case 
seems to arise out of a peculiar mandamus and 
declaratory judgment practice in the State of Kan¬ 
sas, wherein litigation may be carried on merely 
to try out a legal question, irrespective of whether 
there is act nail v any justiciable controversv. In 
fact, the court expressly states in its opinion that 
the practice goes far beyond the rules of mandamus 
at common law. It is apparent that this case can 
hardly be relied upon at bar. 

In the case of the Township of Franklin v. Tug- 
well, decided on May 18, 1936, not yet reported, 
this Court held that agents of the United States 
were threatening to invade the rights of the com¬ 
plainants and that, therefore, the case was a 
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proper one for an injunction if the agents were 
acting without valid authority. This decision is 
in line with the cases cited above holding that in¬ 
junctive relief lies to prevent the commission of a 
threatened injury, even though the persons en¬ 
joined are officers or agents of a sovereign govern¬ 
ment. But the case at bar presents an entirely dif¬ 
ferent question; namely, whether a suit is not really 
one against the United States when th0 relief 

i 

sought is not to prevent the commission of a wrong, 
but is to compel the officers of the Governijuent to 
pay out the money of the Government in a wjay that 
they have no authority to do. I 

This fundamental difference between the lease at 
bar and the Township of Franklin cade was 
pointed out very clearly by the Supreme Cqurt in 
Belknap v. Schild, supra, where the Court said 
(pp. (pp. 18-19) : | 

In a suit to which the State is heither 
formally nor really a party, its officers, al¬ 
though acting by its order and for its bene¬ 
fit, may be restrained by injunction] when 
the remedy at law is inadequate, from! doing 
positive acts, for which they are personally 
and individually liable, taking or injuring 
the plaintiff’s property, contrary to al plain 
official duty requiring no exercise of discre¬ 
tion, and in violation of the Constitution 
or laws of the United States. Osbbrn v. 
Bank of United States, 9 Wheat. 738, 868, 
871; Board of Liquidation v. McComb, 92 
U. S. 531, 541; Allen v. Baltimore <Sc\ Ohio 


Railroad, 114 U. S. 311; Pennoyer v. Me - 
Connaughy, 140 U. S. 1. 

But uo injunction can be issued against 
officers of a State, to restrain or control the 
use of property already in the possession 
of the State, or monev in its treasury when 
the suit is commenced; or to compel the 
State to perform its obligations; or where 
the State has otherwise such an interest in 
the object of the suit, as to be a necessary 
party. Louisiana v. Jumel, and Elliott v. 
Wiltz, 107 U. S. 711, 720-728; Cunningham 
v. Macon & Brunswick Railroad, 109 IT. S. 
446, 454-457; Hagood v. Southern, 117 U. S. 
52, 70; In re Ayers, 123 U. S. 443; North 
Carolina v. Temple, 134 IT. S. 22; McGahey 
v. Virginia, 135 U. S. 662, 684. 

The Township of Franklin case was of the first of 
these two types; namely, where the court restrains 
by injunction the doing of positive acts by officers 
for which they are personally and individually 
liable, taking or injuring the plaintiff’s property. 
The case at bar is of the second type, in that the 
appellant seeks by equitable relief to control the 
use of money in the Treasury of the United States 
at the time the suit is commenced. As was held in 
the Belknap case, and the many other cases which 
we have cited heretofore, proceedings of the sec¬ 
ond type are in reality against the sovereign and 
may not be brought without its consent. 

The case of Hopkins v. Clemson College, supra, 
cited by appellant, is interesting in this regard 
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because in its decision there the Supreme Court 
gave practical effect to the distinction laid down 
in the Belknap case. The Clemson Agricultural 
College was a state institution and it had erected 
a dike across a stream, as a result of which the 
plaintiff's farm was unlawfully injured. Plain¬ 
tiff sued and the Supreme Court held that he: was 
entitled to damages against the college for the 
unlawful injury, since the college could not assert 
that it was acting as an agent of the state 


as a 


justification for the wrong which it had com¬ 
mitted. However, the plaintiff also sought iji the 
same action to secure relief by way of reniioval 
of the dike, but the Supreme Court held that even 
though wrongfully constructed the dike became 
the property of the state and that an action for its 
removal could not be maintained because the 
state was a necessary party and could not be £ued. 

In the case at bar, if money has been tjaken 
from appellant under an unconstitutional statute, 
the wrong was not committed by any of! the 
appellees in this proceeding. The wrong, if [any, 
was committed by the collector of internal Reve¬ 
nue who collected the money from the appellant. 
The appellees named in this suit are joined sijnply 
because by virtue of their public offices they lhave 
some relationship to the handling of monejv in 
the United States Treasury and belonging tj) the 
United States, and the only relief which is sought 
in this proceeding, or could be obtained agkinst 


i 
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them, is relief directed to the manner in which 
they shall dispose of Government property. The 
case is thus clearly one directed against the 
United States and may not be maintained, since 
the United States has not consented to be sued 
in this manner. 

II 

The motion to dismiss was properly granted because 
appellant has a plain, adequate, and complete remedy 
at law 

It is, of course, fundamental that a litigant may 
not maintain a proceeding in a court of equity when 
he has a plain, adequate, and complete remedy at 
law. Revised Statutes, Sec. 723; Judicial Code, 
Sec. 267 (both U. S. C., Title 28, Sec. 384). To jus¬ 
tify his application to a court of equity, a com¬ 
plainant must not only show a right which entitles 
him to relief, but he must also show that he is 
unable to get adequate relief in a court of law. 

Appellant is here seeking to recover amounts 
paid by it to the Government under Section 6021/2 
of the Revenue Act of 1934. Subsection (f) of 
that section reads: 

(f) All provisions of law (including pen¬ 
alties) applicable in respect of taxes im¬ 
posed by section 600 of the Revenue Act of 
1926, shall, insofar as applicable and not 
inconsistent with this section, be applicable 
in respect of the taxes imposed by this 
section. 
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Among the provisions of law that are applicable 
to Section 600 of the Revenue Act of 1926, aife Sec¬ 
tions 3220, 3226, and 3228 of the Revised Statutes, 
setting up the procedure by which the validity of 
taxes may be contested and refunds secured- By 
reason of subsection (f), these provisions are di¬ 
rectly applicable to the taxes paid by appellant 
under Section 602M> of the Revenue Act of 1954. 

Sections 3220 and 3226 have been in forcej, with 
minor modifications from time to time, sincd 1866, 
and Section 3228, with like modifications, j since 
1872. The system of corrective justice set |ip by 
these statutes has been consistentlv held by tile Su- 
preme Court to offer a plain, adequate, andj com- 
j3lete remedy at law for the recovery of ihvalid 

taxes. Cheatham v. United States. 92 U. S. 85; 

1 

Snyder v. Marks, 109 U. S. 189; Dodge v. Osborn, 
240 U. S. 118; Bailey v. George, 259 U. S. 16; 
Graham v. du Pont, 262 U. S. 234; Philipps v. 
Commissioner, 283 U. S. 589; Wickwire v. Rein- 
ecke, 275 U. S. 101. See also Matthews v. Dodgers, 
284 U. S. 521. 


Appellant alleges in its bill that it has filed a 
claim for refund with the Commissioner of Inter¬ 
nal Revenue for part of the amounts paid and that 
this claim was denied. From this it appear^ that 
at the time this proceeding was commenced, appel¬ 
lant was in a position to bring an immediate ac¬ 
tion at law for the recovery of part of the njoney 
paid and for the adjudication of the validity of 
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these taxes. Suit could have been brought for the 
balance after the filing of a claim for refund, with 
a maximum delay of six months. 

No reason is alleged in the bill, or otherwise ap¬ 
pears, why this remedy at law is not entirely ade¬ 
quate. True, appellant alleges that the $26,000,000 
fund might be paid over to the Philippines. But 
appellant’s right of recovery at law is in no way 
limited to or contingent upon that fund. Appel¬ 
lant does not allege that the payment will make the 
United States financially unable to pay any judg¬ 
ment which appellant may obtain at law. The 
payment of the fund will not prejudice in any 
manner appellant’s remedy at law, and cannot ex¬ 
cuse appellant’s failure to avail itself of that 
remedv. 

V 

Appellant also alleges that even if it recovered 
final judgment in an action at law, the Government 
might not make the necessary appropriation to pay 
the same. This argument appears to be met by 
Section 989 of the Revised Statutes and the pro¬ 
visions ofl law (Act of April 27, 1904, c. 1630, 33 
Stat. 394, 422) requiring that estimates be sub¬ 
mitted to Congress for appropriations to pay judg¬ 
ments against the United States. In anv event, 
one branch of the Government could not presume 
that another branch would neglect its duty in this 
manner. The United States is presumed to be 
always ready to pav what it owes. United States 
v. Sherman, 98 U. S. 565, 568. 
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Itliat the 


Another contention of appellant seems tjo be that 
although an adequate remedy at law is clelar where 
the proceeds of the tax are covered into tljie Treas- 

i 

urv, where thev are not covered into the Treasury 

v . | 
the remedy is so uncertain and ambiguous as to 

justify the interposition of a court of equilty. The 
taxes here involved, however, are covered (into the 
Treasury, as appellant itself states in its bi 
graphs 14 (b) and 16, R. 12). The fact 
money is set apart in a special fund, after ijt is paid 
into the Treasury, could make no difference. A 
large proportion of the money in the Treasury is 
set apart in special funds of one kind or another. 
See Act of June 26, 1934, c. 756, 48 Stajt. 1224, 
Sec. 20. j 

The only other reason advanced by appellant for 
holding the remedy at law inadequate is the 
tion that a multiplicity of suits will result, 
ever, appellant will suffer from no multiplicity of 
suits, because it may bring one suit to recover the 
taxes paid for a period of four years. Slee Re¬ 
vised Statutes, Sec. 3228. The averment tljat un¬ 
less the taxes are enjoined many suits by other 
persons will be brought for the recovery ol taxes 
paid by them is wholly inadequate to sustain jequity 
jurisdiction. Dodge v. Osborn, supra; Do\lge v. 
Brady, 240 II. S. 122; Matthews v. Rodgers, \upra; 


k'onten- 
How- 


Boi.se Artesian Water Co. v. Boise City, 213 
276; Fisher Flouring Mills Co. v. Vie,rims, 


IT. S. 
78 F. 


(2d) 889, 893 (C. C. A. 9th); City of Seattle v|. Poe, 
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4 F. (2d) 276 (W. D. Wash.); French Mortgage & 
Bond Co. v. Woodworth, 38 F. (2d) 841 (E. D. 
Mich.). 

The case of Bibbs v. The Texas Company, 
decided by the Supreme Court on May 18, 1936, 
not yet reported, is not authority to the contrary. 
There the statute of limitations on suing for the 
recovery of the taxes, which were payable monthly, 
was sixty days from the date of payment, so that 
many suits would have had to be brought before 
the question was finally determined. At bar, be¬ 
cause of the four year statute of limitations, only 
one suit need be brought, as the question will un- 

doubtedlv be finallv determined before it is neces- 
«. * 

sarv to begin an action for the next four vears’ 

v O v 

taxes. 

Appellant's remedy at law to secure the return 
of the money it has paid, if the taxing act is uncon¬ 
stitutional, is plain, adequate, and complete, and 
was available to appellant at the time this suit was 
commenced. No reason is shown why appellant 
may not get full satisfaction in the proceeding at 
law. The remedy at law being adequate, a court 
of equity will properly refuse to take jurisdiction 
of the bill, I even though the relief sought is that of 
the enforcement of a constructive trust. Stillwell 
v. Kent, 94 Fla. 1176, 115 So. 508, 57 A. L. R. 370; 
Edwards y. Rector, Church Wardens, etc., of T. 
Church, 5 F. Supp. 335 (S. D. N. Y.). 
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The act levying the tax is constitutional 

We have shown that the Supreme Coujrt of the 

i 

District of Columbia properly sustained I the mo¬ 
tion to dismiss the bill, whether or not the act levy¬ 
ing the tax be constitutional, and for that reason 
a consideration of the constitutionalitv of the act 
seems unnecessary. However, if that question is 
given attention, we submit that the court, below 
was correct in holding the act constitutional and 
valid. | 

Section 602% of the Revenue Act of 1^34, Ap¬ 
pendix, infra, pp. 88-91, levies a tax of three cents 
per pound on the first domestic processing of coco¬ 
nut oil, sesame oil, palm oil, palm kernel qil, and 
sunflower oil. It provides that all taxes collected 
with respect to any coconut oil wholly of 'Philip¬ 
pine production shall be held as a separate fund 
and paid to the Treasury of the Philippine islands. 
It is to be noted that only the taxes collected with 
respect to Philippine coconut oil are set a|side in 
advance for the Philippine Islands. All| other 
taxes on the processing of all other oils mentioned 
in the statute pass into the general Treasury of 


the United States for the general support jof the 
Federal Government (Section 602V2, infra). 

In this case the taxpayer processes only cbconut 
oil wholly of Philippine production. It contends 
(Br. 10, et seq.) that such tax is unconstitutional 
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for various reasons: (1) That the Act is not a valid 
exercise by Congress of its taxing power, but is 
rather an attempt on the part of Congress to regu¬ 
late the production and prices of domestically pro¬ 
duced fats and oils in violation of the Tenth 
Amendment; (2) that the rate of three cents per 
pound is excessive and operates to take the tax¬ 
payer's property without due process in violation 
of the Fifth Amendment; and (3) that the validity 
of the tax is destroyed by the provisions regarding 
payment to the Philippines. The court below held 
these contentions to be without merit and sus¬ 
tained theiAct not only under the taxing power, but 
the commerce power as well. In this we submit the 
court was clearly right. 

A. The Act in question is a valid exercise by Congress of its taxing 
power, and does not violate the Tenth Amendment 

The taxpayer’s principal argument is that the 
statute imposing the taxes in question is not an 
exercise by Congress of its taxing power; that its 
purpose is not revenue; that it is in fact an at¬ 
tempt by Congress to regulate the production and 
prices of domestically produced fats and oils by 
forcing this taxpayer and other users of the oils 
referred to in the statute to discontinue in whole 
or in part the use of such oils and to use as sub¬ 
stitutes therefor oils and fats produced domes- 

ticallv bv the fanners and dairv interests of the 
* * 

United States; that under the guise and subter¬ 
fuge of laying an excise tax, Congress seeks to 
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exercise a power not permitted to it under the Con¬ 
stitution, and therefore, has violated the Tenth 
Amendment to the Constitution. 

We may observe that the taxpayer and other 
soap manufacturers are today enjoying the bene¬ 
fits of a protective tariff in the form of custom 
duties imposed by Congress on the importation of 
soap. See Act of June 17, 1930, c. 497, Title 1, 
Section 1, Schedule 1, Par. 80, 46 Stat. 590 (U. S. 
C., Title 19, Sec. 1001). This tariff has existed for 
a number of years. See Act of September 21, 


1922, c. 356, Section 1, Par. 82, 42 Stat. 858.j 
therefore, with poor grace that while enjoy 
benefits of a protective tariff the taxpayer 
now complain of a tax on the ground that 


It is, 
ng the 
should 
its ob¬ 


ject is not revenue, but protection of American in¬ 
dustry. In any event, the court below was clearly 
right in holding taxpayer’s argument to bp with¬ 
out merit. 

It is to be noted at the outset that the statute, 
on its face, is a revenue measure, with all the fea¬ 
tures ordinarily characteristic of such acjts. It 
is so constructed that it is capable of producing 
revenue in substantial amounts. It contains no 
regulatory provisions. Xo rules of conduct are 
established. Xo standards are established, de¬ 
parture from which make the taxpayer liable for 
a penalty. It is a part of the Revenue Act off 1934, 
which, very obviously, had for its purpose the 
raising of revenue for the support of the (jfovem- 
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ment. It is one of many excise taxes contained in 

•/ 

the act. It levies a tax on processing, which is a 

manufacturing operation, a common subject of 
Federal taxation. Like all revenue measures this 

statute originated in the House of Representa¬ 
tives. As in the case of other taxes returns must 
be made to; the Collector of Internal Revenue and 
the taxes imposed are collected in the same manner 
as other taxes (Section 602Mi (c)). Failure to 
pay the tax when due results in the addition of 

interest at the rate of one per cent per month (Sec¬ 
tion 602M> (b)), a provision identical with similar 

interest provisions in the other revenue measures 
(see Section 294 (a) (1) of the Revenue Act of 
1934, c. 277, 48 Stat. 680 (U. S. C., Title 26, Sec. 
294)). Except for the special provision for the 
Philippine Treasury, which will be dealt with 
later, all collections are covered into the general 
fund of the Treasury of the United States 
(Section 602% (f)). 

Not onlv is the statute constructed so as to 
raise revenue, but it does in fact do so in very 
substantial amounts. Between Julv 1, 1934, and 
February 29, 1936, the collections under this sec¬ 
tion have aggregated $43,660,227.55." These col- 

2 The collections classified according to subject, between 
July 1, 1934, and February 29, 1936, are as follows: 


Sesame oil. 3c_ 82. 090, 513.91 

Palm oil, 3C_ 9, 093, 619. 51 

Palm kernel oil. 3C_ 1,963,783. G& 

Sunflower oil. 3C_ 405, 278. 39 

Combination of any of above oils, 3C_ 189,950.45 

Coconut oil (other than listed below), 5C- 35,436.73 
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lections compare most favorably with the] annual 
revenues derived from other Federal excisb taxes, 
some of which have been specifically upheld by 
the Supreme Court. In fact, only a few] of the 
many Federal excise taxes produce more. 3 

However, the taxpayer insists that the dominant 
or paramount purpose of the act was not revenue, 
but regulation. It is said that the very incidence 
of the tax is regulation; that Congress imposed a 
heavy tax on the processing of foreign cjils for 
the obvious purpose of discouraging the [use of 
such foreign oils and to force the taxpayer and 
others similarly situated to use domestic o:.ls and 
fats. 


Combination containing coconut oil (if not listed 

below). .V_ 

Coconut oil front the Philippines, Me_ 

Coconut oil front other U. S. possessions, M^_ 

Coconut oil. with contract or time limit exemption, 
_ 


M< 0. 2.M9. 7f> 
28. 087. 704. 82 
Moo. IMS. 1)2 


47|S. o41. MS 


Total_ 4M, 0(80. 227. 55 

"I'lie above figures are taken from the Annual Rejport of 

the Commissioner of Internal Revenue for the fiscal year 

%/ 

ended June 30. 1935. pp. C8-G9. as supplemented hy Form 
22 ‘‘Abstract of United States Internal Revenue Collections*’ 
for the month of February 1936. j 

3 See the Annual Report of the Commissioner of Internal 
Revenue, xupru. p. 56. et seq.. which among others, shjnvs the 
following collections for the fiscal year 1935: Xajrcotics, 
$580,613 (upheld in United States v. Doremus , 24 i) I . S. 
8(>) : colored oleomargarine. $84,800.77 (upheld in ilcCrmj 
v. United States , 195 U. S. 27) : pistols and revolvers. $60,- 
237.83: filled cheese, $1,003.58; mixed flour, $4,182.43; ren¬ 
ovated butter. $4,620.00; grape concentrate, $1,344.66. 
Many other comparable taxes could be given. 
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There are two complete answers to this 
contention: 

First: Under the principles laid down in McCray 
v. United States, 195 U. S. 27, the courts will not 
inquire either into the motive of Congress in pass¬ 
ing the act or the purpose sought to be accom¬ 
plished by! it. In the McCray case the Supreme 
Court had before it a Federal tax on oleomargarine 
of one-quarter of a cent a pound if not artificially 
colored to resemble butter, and ten cents a pound 
if so colored. It was obvious that in fixing the rate 
forty times higher in the case of yellow oleomar¬ 
garine, Congress was seeking to force from the 
market oleomargarine so artificially colored as to 
pass for butter. Congress there was doing under 
its taxing power what it could not have done other¬ 
wise. Nevertheless, the fact that the measure was, 
on its face, a tax statute, was considered by the 
Court as precluding any inquiry into its purpose. 
The principle of this case is that if an act of Con¬ 
gress bears all the outward appearances of a tax¬ 
ing act, and all of its provisions are reasonably re¬ 
lated to the raising of revenue, the court will as¬ 
sume that the purpose is revenue even though it 
may appear to the court that the tax is such as to be 
incapable of producing revenue. This principle 
has been frequently recognized in the decisions of 
the Supreme Court and has never been overruled. 
See Veazic Bank v. Fenno, 8 Wall. 533; United 
States v. Doremus, 249 U. S. 86; Alaska Fish Co. w 
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Smith, 255 U. S. 44; Magnano Co. v. Hamilton, 292 
U. S. 40; Quong Wing v. Kirkendall, 223 U. S. 59; 
Far v. Standard Oil Co., 294 U. S. 87; Mill Jr v. Nut 
Margarine Co., 284 U. S. 498; cf. In re Kollock, 165 
U. S. 526; Felsenlield v. United States, 18^ U. S. 
126. 

This rule seems to be a corollary of two other 

«/ 

well recognized principles: (1) That the courts 
will not inquire into the subjects selected h|y Con¬ 
gress for taxation, so long as the tax meets |the re¬ 
quirements of geographical uniformity.j Con¬ 
gress mav classify as it deems best and indy base 
its classification 011 social, economic, and moral 
policies wholly unrelated to revenue. The courts 
will not inquire into those policies. See cases dis¬ 
cussed, post, ]>]>. 41—42. (2) That the courts will 

not inquire into the reasonableness of the rate of 
The tax. A taxing* measure will not be declared in¬ 


valid merely because of its excessive character. 
Relief from burdensome taxation lies with the 
Congress and not with the courts. See cases dis- 
cussed, post, })}). 47-50. It follows from these two 
principles that Congress, by a classification | based 
upon some non-fiscal consideration and by jfixing 
a high rate of tax, may, through its taxing power, 
discourage some activity deemed bv it to be detri- 
mental to the public welfare, yet, so long as the 
Act, in all aspects, appears on its face to be a 
taxing measure, the court will not inquire into the 
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purpose behind the enactment and will assume 
that its purpose is revenue. 4 

As we have pointed out above the Act here in all 
its aspects clearly appears on its face to be a taxing 
statute. Every provision except the conditional 
appropriation to the Philippines has a reasonable 
relation toi the raising of revenue. And that pro¬ 
vision. having to do with the spending of the reve¬ 
nues to be raised, is, as we shall show, post, p. 50 et 
seq., a common feature of revenue acts of this char¬ 
acter and does not rob the statute of its taxing and 
revenue characteristics. Therefore, it must be as¬ 
sumed that the purpose of the statute is revenue, 
and no inquiry will be made into any other purpose. 

Second: Even if the purpose may be inquired 
into, it is clear that there was here a substantial 
and real purpose to raise revenue. 

The taxpayer argues (Br. 14) that Congress’ pri¬ 
mary purpose must have been regulation and not 
revenue, because the articles selected for taxation 
are all articles of foreign production and the rate 
of three cents per pound is so excessive that it will 
necessarily discourage the use of these products. 
The conditional appropriation is pointed to as 
showing that Congress was not interested in secur¬ 
ing revenue for the support of Government, but 


4 Indeed, some authorities strongly contend that the Fed- 
eral taxing power may be applied for other purposes than 
revenue. See Mr. Justice Story's Commentaries on the Con- 
stitution. 5th ed.. Vol. I. Sections 965, 973. We need not go 
so far in this case. 
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was interested in protecting the American (producer 
from competitive production abroad, ijt is also 
argued that the hearings before the Coimiiittees of 
Congress show that the proponents of the Ijill urged 
the necessity of protecting home industrf. 

As opposed to the foregoing however, thje follow¬ 
ing* circumstances clearlv show that Congiress had 


revenue in mind. 

(a) The Act, as stated above, is, on iti face, a 

revenue measure: it is an ordinary excisc|, a part 
of the general revenue act of 1934; it isl so con¬ 
structed as to produce revenue. j 

(b) It has in fact produced nearly fifty millions 

of dollars in revenue; that is to saw a revenue 
much greater than most of the Federal excises 
produce. j 

(c) The very fact that an appropriation was 
made to the Philinpines shows that revenue was 


expected. Later we shall show that this appro¬ 
priation is a usual and proper governmental ex¬ 
penditure and does not rob the statute of jits tax¬ 
ing and revenue characteristics. j 

(d) Only the revenue derived from the j tax on 
the processing of Philippine coconut oil is (appro¬ 
priated to the Philippine Government. r l|he tax 
collected on the processing of other cocoijut oil, 

sesame oil, palm oil, palm kernel oil and suijitiower 
. . . 1 
oil are directed to be covered into the general fund 

of the Treasury, indicating that Congress expected 

revenues from these sources. 
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(e) And, since the Act taxing six different oils 
appropriates only a part of the entire proceeds, 
the appropriation is without particular signifi¬ 
cance as bearing on the question of whether Con¬ 
gress had revenue in mind when it laid the tax on 
all six oils. Indeed, the taxpayer apparently con¬ 
cedes that the tax on the other oils is valid and 
contends only that the Philippine coconut oil tax 
is void because of the appropriation. (Br. 42.) 

If this be true, then Congress must have had 
revenue and not regulation in mind when it taxed 
these other oils. It follows that it must have had 
revenue and not regulation in mind when it taxed 
Philippine coconut oil, because clearly a common 
purpose was present as to the tax on all oils. 
Therefore, on taxpayer's own admission the pur¬ 
pose must have been revenue, and the Philippine 
appropriation does not establish a different 
purpose. 

(f) Moreover, the Revenue Act of 1934 (H. R. 
7835, 73rd Cong., 2nd Sess.), as it was introduced 
into the House, as it was reported out by the Com¬ 
mittee on Ways and Means, and as it passed the 
House, contained the tax on coconut oil, but con¬ 
tained no provision setting apart the funds for any 
particular purpose. The bill simply stated that all 
receipts from the processing tax on those oils 
should go into the general fund of the Treasury. 
The tax was a general one to secure revenue for the 
general support of the Government, and consti- 
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tuted a part of the comprehensive scheme of taxa¬ 
tion embraced in the Revenue Act. Even as this 
bill was reported to the Senate by the Committee 
on Finance of that body, no provision regarding 
the use of the funds was included. This provision 
directing payment to the Philippine Treasury was 
added to the bill on the floor of the Senate j (Cong. 
Record, 73rd Cong., 2nd Sess., Yol. 78, jPart 6, 
pp. 6308-6325, 6380-6389), and the House receded 
in conference. The tax was the vital aim of the 
Act, and the provision for payment to the Philip¬ 
pines was entirelv incidental and in the nature of 

i 

an afterthought, which shows that the appropria¬ 
tion is without significance as indicating the pur¬ 
pose of Congress in passing the Act. 

(g) In the hearings before the Ways and!Means 

Committee, p. 579, et seq., it is true that those advo¬ 
cating the tax stressed the need for protection to 
the American oil and fat producers from foreign 
oils, but it is also true that they pointed out] to the 
Committee that substantial revenue would j be de¬ 
rived from the tax (Id., 605, 695, 712). The same 
representations were made in the hearings j before 
the Senate Committee on Finance on H. 1^. 7835, 
pp. 247, 345. i 

(h) The Committee reports treat the Act; as an 
ordinary taxing measure and disclose no other pur¬ 
pose than to raise revenue. H. Rep. Nb. 704, 
73rd Cong., 2nd Sess., p. 41; S. Rep. No. 55^, 73rd 

i 

Cong., 2nd Sess., p. 52; H. Conference Reb. No. 
1385, 73rd Cong., 2nd Sess., p. 30. To the co ntrary 
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the rate originally proposed by the Ways and 
Means Committee was five cents per pound. This 
was reduced in conference to three cents per pound 
(H. Conference I\ep., supra, p. 30), indicating that 
Congress sought to obtain revenue and not to place 
a prohibitive embargo on the taxed products. 

(i) Finally, as indicating that Congress, in se¬ 
lecting this rate, intended to raise revenue and not 
simply to place a prohibitive embargo on the for¬ 
eign product, it is significant, as taxpayer itself 
points out (Br. 106). that the United States im¬ 
ported more Philippine coconut oil after the Act 
went into effect than before. 


Taking all the foregoing circumstances into con- 
sideration it is clear that Congress had a revenue 
purpose in mind when it passed the Act. The most 
that can be said for the taxpayer’s position is that 
Congress in levying the tax adopted the policy of 
encouraging the use of domestic oils and fats and 
of discouraging the use of foreign oils; that in ad¬ 
dition to a purpose to raise revenue, it had also a 
non-fiscal purpose in mind. But the presence of 
this additional non-fiscal purpose or policy does not 

make the statute anv the less a revenue measure." 

% 


5 It is, of course, impossible to weigh the Congressional 
motives and to say which was the dominating purpose, if 
indeed, that be relevant. On the face of the Act. the raising 
of revenue was represented by Congress as being the domi¬ 
nating purpose, and the committee reports treat the Act as 
an ordinary taxing measure and disclose no other purpose. 


Considering all the circumstances, there is no justification 


for the taxpayer's assertion that the dominating purpose 


was not revenue. 
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In the final analysis the question is not one of 
power but of policy. Every revenue act [involves 
the exercise on the part of the legislature of its 
discretion in selecting certain subjects of [taxation 
and in discarding other subjects. Behind such 
selection lies some legislative policy. Tljie legis¬ 
lature may select or exempt for various reasons, 
convenience of collection, relation of ability to pay, 
discouragement of use, or whatever othe| reason 
may commend itself to the judgment of file law- 

i 

makers. They may adjust their revenue 1 
taxing svstems in such a wav as to favor 


iws and 
certain 

industries or forms of industries. Tlieif policy 


mav be based on social, economic or moral 


distinc¬ 


tion. Qaong Wing v. Kirkendall, 223 U. S . 59, b2. 

In this regard Congress’ power is greater than 
that of the state legislatures, for Congresjs is not 
confined by the equal protection clause j of the 
Fourteenth Amendment. LaBclle Iron Works v. 
United States, 256 U. S. 377; Quong Wing j\ Kirk- 
end aU, 223 U. S. 59. The only limitation pre¬ 
scribed with respect to excises laid by Conjgress is 
the geographical uniformity required by I Article 
I, Section 8 of the Constitution. Knomton v. 
Moore, 178 U. S. 41, 98, 106; Flint v. Stone Tracy 
Co., 220 U. S. 107, 150; Billings v. United States, 
232 U. S. 261, 282; Brusliaber v. Union Fac\. R. R., 
240 U. S. 1, 24. So long as the tax meets J the re¬ 
quirements of territorial uniformity, 0 Congress 

6 That the statute under consideration operates with terri¬ 
torial uniformity is obvious and unquestioned. 


70353 - 30 '- 
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may adjust its taxes and select its subjects accord¬ 
ing to its own discretion, and, since the question is 
one of policy, the courts will not consider the pro¬ 
priety or justness of the tax, or seek for the mo¬ 
tives or criticize the policy which prompted the 
adoption of the legislation. LaBelle Iron Works 
v. United States, 256 U. S. 377; Alaska Fish Co . v. 
Smith , 255 IT. S. 44: Treat v. White, 181 U. S. 264, 
268; Patton v. Brady, 184 U. S. 608, 623; McCray 
v. United States, 195 U. S. 27; Tax (Commissioners 
v. Jackson, 283 U. S. 527, 537-538. 

In a sense, every excise is a regulation. “Any 
tax is a discouragement and therefore a regulation 
so far as it goes, * * Pacific Fisheries v. 

Alaska, 269 U. S. 269, 277. And nearly every tax 
bears witness to some economic, social, or moral 
policy of tlid legislature in addition to the general 
purpose of producing revenue. Thus, both the in¬ 
come and estate tax laws allow exemptions in con¬ 
nection with gifts to charity. Charitable corpora¬ 
tions themselves, to a certain extent, pay no income 
taxes. The social implications behind such pro¬ 
visions are entirelv unrelated to revenue measures 
as such. Similarly, the rather onerous taxes on to¬ 
bacco and intoxicating liquors (cf. License Tax 
Cases, 5 Wall. 462) undoubtedly owe their exist¬ 
ence in no small measure to moral sanctions. As 
the Supreme Court said in Mag nano Co, v. Hamil¬ 
ton, 292 U. S. 40, 47: 

From the beginning of our government, 
the courts have sustained taxes although im- 
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posed with the collateral intent of effecting 
ulterior ends which, considered apart, were 
beyond the constitutional power of the law¬ 
makers to realize bv legislation directlv ad- 
dressed to their accomplishment. * * * 

It is now a well established principle of Fed¬ 
eral taxation that a taxing statute, otherwise valid, 
is not rendered invalid merely because Congress 
intended, in addition to raising revenue, to attain 
other ends. See Alaska Fish Co. v. Smith, 255 
U. S. 44; Billings v. United States, 232 U. |S. 261; 
Hampton cf* Co. v. United States, 276 U. [S. 394; 
Miller v. Nut Margarine Co., 284 U. S. 4^8; Mc¬ 
Cray v. United States, 195 U. S. 27; Veazie Bank 
v. Fenno, 8 Wall. 5)33; United States v. Adams, 11 
F. Supp. 216 (S. 1). Fla.) ; Alexander Theatre 
Ticket Office v. United States, 23 F. (2d) 44 
(C. C. A. 2nd) ; Apollo Operating Corp. v. Ander¬ 
son, 55 F. (2d) 66 (C. C. A. 2nd); McKenna v. 
Anderson, 31 F. (2d) 1016 (C. C. A. 2nd), cer¬ 
tiorari denied, 279 U. S. 869. See also Crocker v. 
Malley, 249 U. S. 223, 234. 7 | 


7 For cases upholding state taxation involving economic, 
social, or moral policies, see Quong Wing v. Kirhendall , 223 
U. S. 59; Citizens' Telephone Co. v. Fuller , 229 U. S. 322; 
American Sugar Refining Co. v. Louisiana . 179 U. S. 89; 
Southwestern Oil Co. v. Texas , 217 U. S. 114; Brofin-J or - 
man Co. v. Kentucky , 217 U. S. 503; Armour Packing Co. 
v. Lacy , 200 U. S. 220; Armour A Co. v. Virginia. 240 U. S. 
1; Williams v. Fears. 179 U. S. 270; Singer Sewing Machine 
Co. v. Brickell , 233 U. S. 304; Ileisler v. Thomas oil-wry 
Co.. 200 U. S. 245; Tax Commissioners v. Jackson. 2^3 U. S. 
527; Fox v. Standard Oil Co.. 294 U. S. 87; Ligget\f: Co. v. 
Lee , 288 U. S. 517. 
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Hampton <f- Co. v. United Staffs, 276 U. S. 394, 
is directly in point. There the validity of the 
Tariff Act of September 21, 1922, c. 355, 42 Stat. 
858 was challenged. Then*, on tin* face of the Act 
itself, Congress had stated that its dual purpose 
was to raise revenue and to protect home industry, 
it was contended that the statement of this latter 
purpose invalidated the Act, because a taxing; stat¬ 
ute* must be laid onlv for revenue. The Court sus- 

% 

rained the Act, saying (pp. 412-413) : 


So long as the motive of Congress and 
the effect of its legislative action are to se¬ 
cure revenue for the benefit of the general 
government, the existence of other motives 


in the selection of the subjects of taxes can¬ 
not invalidate Congressional action. * * * 
* * * the fact that Congress declares 

that one of its motives in fixing the rates 
of duty is so to fix them that they shall en¬ 
courage the industries of this countrv in the 

%/ 

competition with producers in other coun¬ 
tries in the sale of goods in this countrv. 
can not invalidate a revenue act so 
framed. * * * 


And, in United States v. I)oremas, 249 IT. S. 86, 
the constitutionality of the so-called Harrison Nar¬ 
cotic Drug Act, c. 1, 38 Stat. 785, was involved. 
The Supreme Court frankly recognized that the 
statute had “a moral end as well as revenue in 
view" (Id., p. 94), but sustained the act because 
it bore a reasonable relation to the exercise of the 
taxing power. The court held that such an Act 
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cannot be invalidated because of the supposed mo¬ 
tives which induced it or because its effec; may be 
to accomplish another purpose as well as the rais¬ 
ing of revenues. See also Alston v. United States, 
274 U. S. 289; Nigra, v. United Stales, 276 U. S. 
332. 8 | 

We submit, therefore, that the mere fjact that 
Congress, in addition to raising revenue, n|iay have 
intended to discourage the use of foreign joils and 
to encourage the use of domestic oils, does not, in 
itself, invalidate the statute. 9 

The Act here is utterlv unlike the acts invali- 
dated in the Child Labor Tax Case, 259 XJ. S. 20, 
and in Hill v. Wallace, 259 U. S. 44. The “taxes” 
in those cases were really penalties imposed for 
deviations from minutely prescribed courses of 
conduct. In the Child Labor case, a mental ele¬ 
ment or intent to violate the law was indispensable 
to liability. The methods employed in both of these 
acts had no reasonable relation to the exercise of 

the power of taxation. Under the presenl act no 

— 

8 In tlie Nigra case, supra, the Supreme Court again had 
occasion to pass on the Narcotic Act and observed tfiat what¬ 
ever doubt it may have had to the constitutionality of the 
act as originally enacted was entirely dissipated by the fact 
that $1,000,000 in revenues had been collected under the Act 
as subsequently amended. It will be recalled that over $43,- 

000.000 have been collected under the Act here in (question. 

9 This was the basis of the decision in Los Angeles Soap 

Co. v. Nat Hogan , Collector , decided March 10, 193G (S. I). 
Cal.), not yet reported but see 1936 C. C. II., Vol. p. 9625, 
wherein the constitutionality of the statute here I involved 
was upheld. 
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element of scienter is involved; no course of con¬ 
duct is established, departure from which makes 
the taxpayer liable for a penalty. The statute is a 
simple taxing* act, every provision of which bears 
a reasonable relation to the exercise of the taxing 
power. 

United States v. Butler, 297 U. S. 1, is not com¬ 
parable to the instant case. The regulation there 
interdicted was one which was sought to be ac¬ 
complished by the invalid use of the contractual 
and spending powers of Congress. The tax was 
held bad, not because it regulated, but because its 
only purpose was to raise money which was to be 
used to accomplish unlawful regulation. The face 
of the Agricultural Adjustment Act revealed the 


apparent and single purpose to control agricul¬ 
tural production. Here, on its face, the act is a 
simple taxing statute. There, the tax was the heart 
of an unauthorized plan to control intrastate ac¬ 
tivities. Here the tax is part of a general revenue 
measure and its purpose is to raise moneys for the 
support of the Government. There the sole end 
was regulation, and this was sought to be achieved 
through the i direct exertion of unlawful govern¬ 
mental power. Here the end is revenue, and any 
regulation is onlv indirect and flows not from the 
direct exertion of power, but merely from the gen¬ 
eral economic effect of taxation. It has frequently 
been held that an indirect effect of this kind does 
not invalidate a tax otherwise valid. See Magnano 
Co. v. Hamilton, and other cases cited above. 
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Nor is the tax in this ease such a penalty as was 
involved in United States v. Constantine, 2^)6 U. S. 
287. There, in addition to the ordinary and normal 
tax fixed by law, an additional and grosslyj dispro¬ 
portionate sum was to be collected solely bj r reason 
of the taxpayer’s unlawful conduct. The act here 
does not attempt to punish the taxpayer for any 
unlawful conduct. 

We respectfully submit the act in question is an 
exercise by Congress of its taxing power, and is in 
no sense a regulation of intrastate activity in viola- 
tion of the Tenth Amendment. 

i 

B. The rate of the tax does not violate the due process clajuse of the 

fifth amendment 


Taxpayer argues that the tax rate of three cents 
per pound is so grossly excessive that it amounts to 
the taking of its property without due process of 
law in violation of the Fifth Amendment (Br. 
36-37). | 

It would not seem that this rate is inordinately 
excessive. It is certainly not prohibitive. [Under 
it verv substantial revenues have been collected 
and, as indicated above, the imports of Philippine 
coconut oil following the passage of the ^ct in¬ 
creased rather than decreased. In any eveiit there 

is no merit to the contention. | 

: 

It is a well settled principle of Federal taxation, 
first established in McCulloch v. Maryland, 4 
Wheat. 316, and repeatedly reaffirmed in numer¬ 
ous decisions of the Supreme Court that [an ex- 
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cessive rate does not. invalidate a tax otherwise 
valid. Relief from burdensome taxation lies with 
Congress and not with the courts. License Tax 
Cases, 5 Wall. 462; Veazie Bank v. Fenno, 8 Wall. 
533; Knowlton v. Moore, 178 U. S. 41, 60; Flint v. 
Stone Tracy Co., 220 U. S. 107; Alaska Fish Co. 
v. Smith, 2 55 U. S. 44; Magnano Co. v. Hamilton, 
292 U. S. 40; Fox v. Standard Oil Co., 294 17. S. 
87, 99; Star art Dry Goods Co. v. Lewis, 294 U. S. 
550, 562. The most recent pronouncement of this 
rule is found in the Stewart Dry Goods Co., supra, 
case decided March 11, 1935, where the Court said 
(pp. 562-563) : 

To, condemn a lew on the sole ground 
that | it is excessive would be to usurp a 
power vested not in the courts but in the 
legislature, and to exercise the usurped 
power arbitrarily by substituting our con¬ 
ceptions of public policy for those of the 
legislative body. In Veazie Bank v. Fenno, 
8 Wall. 533, a tax of ten per cent on the 
notes of state banks was upheld although it 
“drove out of existence everv State bank 

of circulation within a vear or two after its 
> * 

passage/ 7 See Loan Association v. To¬ 
peka^ 20 Wall. 655, 663, 664. In Knowl¬ 
ton v, Moore, 178 U. S. 41, in sustaining an 
excise tax this court said, “if a lawful tax 
can be defeated because the power which is 
manifested by its imposition may when fur¬ 
ther exercised be destructive, it would fol¬ 
low that every lawful tax would become un¬ 
lawful, and therefore no taxation whatever 
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could be levied” (P. 60). See al^o, Mag- 
nano Company v. Hamilton, 292 II. S. 40; 
Fox v. Standard Oil Co., ante, p. 87. Once 
the lawfulness of the method of levying the 
tax is affirmed, the judicial function ceases. 
He deludes himself by a false hope who sup¬ 
poses that, if this court shall at some future 
time conclude the burden of the exaction 
has become inordinately oppressive, it can 
interdict the tax. 

The taxpayer relies solely on Great Northern 
Bail way Co. v. Weeks, 297 U. S. 135. That case is 
easilv distinguishable. That case involved not a 
tax rate, but an assessment of railroad properties 
for state tax purposes. The Court held that the 
valuation placed upon the railroad's properties by 
the State Board of Assessors was arbitrarily made 
and grossly excessive; that the Board’s failure to 
consider the enormous diminution in value of the 
railroad properties caused by the 1929 collapse and 
the progress of the depression was the equivalent 
in law of a specific intention to make a grossly ex¬ 
cessive assessment in disregard of the railroad’s 
rights under the due process clause of thfe Four¬ 
teenth Amendment. It is clear, however, that an 

i 

excessive assessment is utterlv different from a 
supposed excessive rate of taxation. The assess¬ 
ment is made by an administrative body, the Board 
of Assessors, whose determinations are simject to 
judicial review. If the Board has an intention or 
fraudulent purpose to over-value the property and 
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so set at naught fundamental principles that safe¬ 
guard the taxpayer’s rights and property, the 
courts may inquire into that intent or purpose and 
set the assessment aside. JRawley v. Chicago & 
N. W. By., 293 U. S. 102, 109, 111. In the Great 
Northern case the court held that the Board’s fail¬ 
ure to take into account the results of the depres¬ 
sion was equivalent in law to such intent. In our 
case, however, the tax rate is established, not by an 
administrative body, whose determinations are sub- 
ject to judicial review, but by the legislature whose 
determinations in this regard, are, under settled 
principles, not subject to judicial review. More¬ 
over, assessments on the one hand are made in ac¬ 
cordance with legal principles that govern prop- 
ertv valuation. Rates of taxation are not so made. 
That the Great Northern decision was intended to 
apply only to assessments and not to legislative de¬ 
termination of the tax rate is evidenced by the fact 
that in that decision no reference whatever is made 
to the well-established principle upon which we 
rely. As stated above that principle had been re¬ 
affirmed in the Stewart Dry Gooch Company case 
on March 11, 1935. It is not to be assumed that 
in the Great Northern case the same court intended 
silently tp overrule a settled principle that had 
been cleaillv restated onlv a few months before. 

C. The validity of the tax is not destroyed by the provisions regard¬ 
ing payment to the Treasury of the Philippine Islands 

One of the contentions of appellant seems to be 
that although the taxes on other oils levied by Sec- 
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tion 602 ^ may be valid, the tax on Philippine co¬ 
conut oil is invalid because the act earmarks the 
proceeds of the tax for the Treasury of the Philip¬ 
pine Islands. This provision is found in subsec¬ 
tion (a) of Section 602 Vk, and reads as follows: 

All taxes collected under this section with 
respect to coconut oil wholly of Philippine 
production or produced from materials 
wholly of Philippine growth or produc¬ 
tion, shall be held as a separate fund and 
paid to the Treasury of the Philippine Is¬ 
lands, but if at any time the Philippine Gov¬ 
ernment provides by any law for aijiy sub¬ 
sidy to be paid to the producers of copra, 
coconut oil, or allied products, no further 
payments to the Philippine Treasury shall 
be made under this subsection. 

Before going into a discussion of this provision 
for payment to the Philippine Islands, it j should 
be pointed out that the validity or invalidity of 
that provision should not affect the validity or in¬ 
validity of the taxes which appellant has paid. 
The earmarking provision is clearly separable 
from the taxing provisions under the declaration 
of separability contained in the act. Revenue Act 
of 1934, Sec. 802. To overcome the presumption 
of separability arising from that declaration, con¬ 
siderations must exist which make it evident that 
Congress would not have been satisfied wjith the 
statute unless it included the earmarking (clause. 
Utah Power cf L. Co. v. Pfost, 286 U. jk 165, 
184-185. 
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Not onlv do these considerations not exist in this 
case, but, on the contrary, the structure and intent 
of the Revenue Act of 1934 and the legislative his¬ 
tory of that act indicate clearly that Congress 
intended to impose this processing tax on oils, 
including coconut oil, irrespective of the existence 
of this earmarking provision. As we have pointed 
out earlier in this brief (pp. 38-39), the provision 
for payment to the Philippines was included as an 
entirelv incidental matter in the nature of an after- 
thought. The act as it was introduced into both the 
House and Senate, and as it was considered and 
reported by the committees, provided simply for 
the payment of the proceeds of the tax into the gen¬ 
eral funds of the United States Treasure. The 
purpose of the act was revenue, and it is clear from 
the legislative history that Congress would have 
imposed the tax irrespective of whether or not part 
of the proceeds were earmarked for the Philippine 
Islands. This being the situation, the earmarking 
provision js separable from the taxing provisions 
of the act, and even if the earmarking provision be 
invalid, the taxing provisions should be permitted 
to stand. Field v. Clark, 143 U. S. 649; Natl Life 
Ins. Co. v. United States, 277 U. S. 508; Frost v. 
Corporation Commission, 278 U. S. 515; Utah 
Poicer & L. Co. v. Pfost, supra. As stated by the 
Supreme Court in Head Money Cases, 112 U. S. 
580, 599-600: 

The act itself makes the appropriation, and 

even if this be not warranted by the Consti- 
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tution, it does not make void the demand 
for contribution, which may yet be j appro¬ 
priated by Congress, if that be necjessary, 
by another statute. 

We submit, therefore, that irrespective | of the 
validity of the provision of the act directing that 
the funds collected from the processing of Philip¬ 
pine coconut oil be held for the Treasury | of the 
Philippine Islands, the tax on the processing of 
Philippine coconut oil itself is valid. j 

If, however, the court is to consider tlijis ear¬ 
marking provision in connection with the vjalidity 
of the taxing provisions of the act, we subniit that 
the earmarking provision is entirely proper and 
valid, and that it in no way destroys the constitu¬ 
tionality of the tax on coconut oil. Appellant’s ar¬ 
gument on this phase falls under two heads: (1) 
Because of the adoption of a constitution in the 
Philippine Islands, Congress no longer has power 
to appropriate money for the support of the Phil¬ 
ippine Government; and (2) even if Congress may 
appropriate money for the support of the Philip¬ 
pine Government, Congress may not levy a iax for 
that purpose. We shall deal with these in order. 

1. CONGRESS HAS POWER TO APPROPRIATE MONEY FOR TlHE SUP¬ 
PORT OF THE GOVERNMENT OF THE COMMONWEALTH OF 
THE PHILIPPINES j 

On November 15, 1935, there was inaugurated a 
constitutional government in the Philippine 
Islands. This government was established under the 
Act of Congress of March 24, 1934, c. 84, 4^ Stat. 
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456 (U. S. C., Title 48, Sees. 1231-1247). This act, 
which provided for the ultimate grant of inde¬ 
pendence t 9 the Philippines, was accepted by the 
Philippine legislature on May 1,1934. House Docu¬ 
ment Xo. 400, 74th Pong., 2d Sess., p. 1. Pursuant 
to the act, a Philippine Constitutional Convention 
was called, and on February 8. 1935, that Con- 
vention adopted a Constitution of the Philippines. 
Ibid, pp. 5-24. On March 23. 1935, this Constitu¬ 
tion was approved by the President of the United 
States as substantially in conformity with the Act 
of March 24, 1934, and on May 14, 1935, the Con¬ 
stitution was approved and adopted by the people 
of the Philippines at an election. Ibid, pp. 24, 30. 
Pertinent provisions of this Constitution are set 
forth in the Appendix, infra, pp. 92-97. The Act of 
March 24, 1934, above referred to, and the Consti¬ 
tution, which expressly incorporates the provisions 
of that act, both provide that final and complete 
withdrawal of the sovereignty of the United States 
over the Philippine Islands is not to occur for a 


period of ten years from the date of the inaugura¬ 
tion of the constitutional government. During this 
ten year period the Government of the Philippine 
Islands is to be known as the Government of the 


Commonwealth of the Philippines. By virtue of 
a proclamation of the President of the United 
States, this Government of the Commonwealth of 


the Philippines was inaugurated on November 15, 
1935. Ibid, p. 73. 
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Appellant recognizes that prior to tlie inaugura¬ 
tion of this new government, at least, Congress 
had the right, if not the duty, to appropriate pub¬ 
lic money for the establishment and maintenance 
of a government in the Philippine Islands. When 
the Philippine Islands were ceded by Spain to the 
United States, thev became a dependency of the 
United States. Posadas v. Xational Citif Batik, 
296 U. S. 4ft7; Fourteen Diamond Rin<)s v. United 
States, 183 U. S. 17b. It could not, of course, be 
seriouslv contended that Congress does not have 
the power to appropriate public money to be used 
in establishing and maintaining a government in 
a dependency or possession of the United! States. 
This power is absolutely necessary to, anld must 
be implied from, the power to establish and main¬ 
tain such governments given to Congress bv the 
Constitution (Balzac v. Porto Rico, 258 U. S. 298; 
Dorr v. United States, 195 U. S. 138; Domes v. 
Bid well, 182 U. S. 244), and in appropriating 
money to maintain such a government, Congress 
is acting for the general welfare because tlnp main¬ 
tenance of a dependency of the United Sjates is 
a matter of national, rather than local concern. 
The type of government which Congress Chooses 
to establish, whether it be one of local self-govern¬ 
ment or otherwise, is within the discretion of 
Congress and cannot affect the right of Congress 
to legislate for the dependency, or the right of 
Congress to use tax money to maintain it. Asiatic 
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Petroleum Co. v. Collector of Customs, decided 
by the Supreme Court on March 30, 1936; Balzac 
v. Porto Rico, supra, Dorr v. United States, supra; 
Downes v. Bidwell, supra. 

With the premise, then, that Congress may ap- 
propriate money for the support of a government 
in a dependency or possession of the United States 
and that up until the adoption of the Constitution, 
at least, the Philippine Islands were such a de¬ 
pendency or possession, we come to the question 
of whether the inauguration of the Government 
of the Commonwealth of the Philippines has oper¬ 
ated to destroy the relationship which the Philip¬ 
pines theretofore had with the United States. 
From the direct provisions of both the Act of 
March 24, 1934, supra, providing for ultimate 
Philippine independence, and of the Constitution 
which has been adopted by the Philippine people, 
it can hardly be doubted that the Philippines are 
still subject to the sovereignty of the United 
States. Both the act and the Constitution state in 
plain words that the United States is to retain 
sovereignty over the Islands during a ten year 
period following the inauguration of the constitu¬ 
tional government. Act of March 24, 1934, Secs. 
2, 10; Philippine Constitution, Art. XVII, Sec. 1, 
and Ordinance appended to said Constitution, 
Appendix, infra . 

The powers which are retained by the United 
States under the said act and Constitution 
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demonstrate that the Philippine Islands pre not 
an independent, sovereign state or nation. See 
Sections 2 (a), 6, 7, and 10 (a) of the |Act of 
March 24, 1934; and Section 1 of the Ordinance 
appended to the Constitution, infra, pp. It is 
provided that every officer of the Philippine 
Government must take an oath that he recognizes 
and accepts the supreme authority of and will 
maintain true faith and allegiance to the United 
States. Trade regulations are to be as specified 
by Congress. Property owned by the United 
States must be exempt from taxation. | Con¬ 
gress may prescribe the limits of the Philippine 
public debt. No loans may be contracted in 
foreign countries without the approval of the 
President of the United States. Acts affecting 
currency, coinage, imports, exports, and inrrlnigra- 
tion shall not become law until approved by the 
President of the United States. Foreign iffairs 
are to be under the direct supervision and cpntrol 
of the United States. The United Stated may 
expropriate property for public uses, may jnain- 
tain armed forces, and may call into the service 
of such armed forces all military forces organized 
by the Philippines. Decisions of the Philippine 
courts are reviewable by the Supreme Cjourt. 
Appeals from decisions of the Auditor Gejneral 

mav be taken to the President of the United 
* 

States. The United States may intervene for 
any one of a number of purposes. Amendments 


70353—36 
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to the Philippine Constitution must be submitted 
to the President of the United States for ap¬ 
proval. The President of the United States may 
suspend the taking effect or operation of any law, 
contract, or executive order of the Philippine 
Government, which in his judgment will result in 
certain specified fiscal difficulties, or which in his 
judgment will violate international obligations of 
the United States. These provisions which exist 
during the ten year period are incompatible with 
the existence of independent sovereignty in the 
Philippine Islands. They indicate conclusively 
that the Philippines remain subject to the sov¬ 
ereigns of the United States during the ten vear 
period. The grant of legislative power to a terri¬ 
tory or possession does not deprive Congress of its 
power over it. Asiatic Petroleum Co. v. Collector 
of Customs, supra. 

Sovereigns has alwavs been taken to mean in- 
dependence of external control. That nation is 
sovereign whose acts are not subject to the author- 
itv of and cannot be rendered void bv the will of 
another. See concurring opinion of Kotze, J. A., 
of the Appellate Division of the Supreme Court of 
South Africa in Re.r v. Jacobus Christian, South 
Africa Law Reports (1924) App. Div. 101, holding 
that sovereignty over the former German South 
West Africa was now vested in the Union of South 
Africa as the mandatory under the Versailles 
treaty; opinion of M. Anzilotti in the matter of the 
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Advisory Opinion of the Permanent Courjt of In¬ 
ternational Justice relating to the Austro-German 
Customs Regime, September 5, 1931 (World Court 
Reports, Hudson, Yol. II, p. 726); and dissenting 
opinion in the same case (World Court Reports, 
Hudson, Vol. II, p. 737). The Supreme Court of 
the United States has recognized the absence of 
external control as the test of sovereignty in the 
celebrated case of Ware v. Hylton, 3 Da|ll. 199, 

where it was said (p. 224): 

, 

* * but that each of them wa^ a sov¬ 

ereign and independent state, that is, that 
each of them had a right to govern itself bv 
its own authority and its own laws, Without 
any control from any other power, upon 
earth. | 

As W. E. Hall puts it (International Lhw, 7tli 
Ed., p. 17) : | 

i 

The marks of an independent state ai*e that 
the community constituting it is perma¬ 
nently established for a political end, that it 
possesses a defined territory, and that it is 
independent of external control. | 

i 

The principle is also well stated in Moore, jlnter- 
national Law Digest (1906), Yol. I, p. 18, its fol¬ 
lows : | 

A state is sovereign, from the po|nt of 
view of the law of nations, when it is| inde¬ 
pendent of every other state in the exlercise 
of its international rights externally, and in 
the manner in which it lives and governs 
itself internally. 


l 
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To the same effect, see the decision of the member 
of the Permanent Court of Arbitration, the Hon¬ 
orable Max Huber, acting as arbitrator of the 
Island of Palmas case (The Hague Court Reports, 
2d Series, Scott, p. 93) ; Wilson & Tucker, Inter¬ 
national Law, 6th Ed., p. 45. 

It is true, of course, that a state may by agree¬ 
ment with other states limit the scope of its exer¬ 
cise of its sovereign rights without losing its sov¬ 
ereignty or independence. Every treaty which is 
entered into bv a nation does this to some extent. 
The limitation of action which results in such cases, 
however, is based upon the sovereign action of the 
state involved and is itself a recognition that the 
state has the right to exercise its own volition and 
the capacity to contract. Such a situation must be 
carefully distinguished from one where the powers 
of volition and agreement are themselves limited 
or not possessed. The limitations in this latter in¬ 
stance are due not to the exercise of sovereignty 
by the state, but to its lack of sovereignty and to 
the exercise of sovereignty over it by some other 
state. 

Prior to the adoption of their Constitution, of 
course, the Philippines, being a dependency of the 
United States, had no power or capacity to con¬ 
tract obligations with other states. The act of Con¬ 
gress providing for the ultimate grant of inde¬ 
pendence to the Philippines and the Constitution 
which has been adopted thereunder, both expressly 
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reserve to the United States direct supervision and 
control over the foreign affairs of the Philippines. 
Moreover, many of the internal affairs of th^ Com¬ 
monwealth remain subject to the control |of the 
United States. Until the final grant of independ¬ 
ence, as provided for in the act of Congress, the 
Philippines will not possess the essential attributes 
of sovereignty—the right to exercise their own 
volition in all matters and the capacity to contract 
obligations—and they cannot be regarded, as a 
sovereign state. Halleck, International Law, 4th 
Ed., Vol. I, p. 74. I 

Not only is it clear from the act and Constjtution 
that the Philippines are still subject to the sover- 
eigntv of the United States, but also it is the 
declared view of the executive branch of the United 
States Government that during the ten vear period 
the United States retains full rights of sovereignty 
and that the authority given the Philippines is that 
of self-government as to matters vested in them bv 
Congress. See Note to the Minister of the Union 
of South Africa, dated November 15, 1935, infra, 
pp. 97-99: Public Statement of President Franklin 
1). Roosevelt, House Document No. 400,74th Cong., 
2nd Sess., p. 24; Message of the Governor-General 
to the Philippine Legislature in its final session, 
ibid., 63-64; Address of the Honorable George H. 
Dern, Seeretarv of War, on behalf of President 
Roosevelt at the inauguration of the Government 
of the Commonwealth of the Philippines, I ibid., 
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p. 70. The question of whether the Philippines are 
still subject to the sovereignty of the United States 
is a political question, as to which the view of the 
executive branch of the Government is controlling. 
Xeely v. Henkel (Xo. 7), 180 U. S. 109, 121; Jones 
v. United States, 137 U. S. 202* Williams v. Suffolk 
Insurance Co., 13 Pet. 414; Cherokee Xat ion v. 
Georgia, 5 Pet. 1. In the last cited case it was 
argued that by reason of certain events the Chero¬ 
kee Nation had become a foreign nation although 
it had not theretofore been considered as such. 
Justice Johnson said (p. 25): 

Certainlv, bv no decisive act until tliev or- 
ganized themselves recently into a govern¬ 
ment ; and I have before remarked that 
until expressly recognized by the executive 
under that form of government, we cannot 
recognize anv change in their form of exist- 
ence. 

As is manifest from the Act of March 24, 1934, 
Congress, in providing for the ultimate independ¬ 
ence of the Philippines, was particularly concerned 
over the financial stability of their government. 
It was to a large extent due to this concern that the 
ten year preliminary period was provided, which 
gave to the Philippines the opportunity of acquir¬ 
ing experience in the exercise of the full responsi¬ 
bilities of self-government while tliev still had the 
safeguard of the protection and support of the 
United States. Upon the inauguration of the Gov¬ 
ernment of the Commonwealth of the Philippines, 
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new responsibilities relating to internal) affairs 
were placed on the Philippine people. Biit, in the 
carrying out of these new responsibilities, the 
Philippines were subjected by Congress to limita¬ 
tions which seriously affected the economic wel- 

Ik 

fare of the Islands and the ability of the new gov- 
eminent to raise revenue for its support. Export 
duties were specified at certain amounts jand the 
proceeds were required to be expended solely for 
payment of bonded indebtedness. (Act of March 
24, 1934, Sec. 6.) Import duties were to be col¬ 
lected in the United States on leading products of 
the Philippines in excess of certain j quotas. 
(Ibid.) Acts affecting imports and exports could 

i 

not become law until approved by the President 
of the United States. (Ibid., Sec. 2 (a) 9 ) The 
existence of these restrictions gives basis for a con¬ 
tinuation of the responsibility of the United States 
for the welfare of the Philippine people. See 
United States v. Kagama, 118 U. S. 375, 38j4. The 
allegiance of the people of the Philippine^ is still 
due to the United States, and they are entjitled to 
its protection. Fourteen Diamond Rings v. 
United States, supra, p. 179. 

As a means of carrying out this responsibility 
which continued to rest upon Congress with re¬ 
gard to the welfare of the Philippines, Congress, 
in its act to provide for the ultimate independence 
of the Islands, retained in the United States power 
over most of the financial affairs of the Common- 
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wealth government. During the ten year period 
the public debt of the Philippines may not ex¬ 
ceed limits fixed bv Congress, and no loans mav be 
contracted in foreign countries without the ap¬ 
proval of the President of the United States. Acts 
affecting currencv and coinage mav not become 
law until approved by the President of the United 
States. The United States mav, bv a Presiden- 
tial proclamation, intervene to preserve and main¬ 
tain the government of the Commonwealth of the 
Philippines and to protect life, property, and indi¬ 
vidual liberty, and for the discharge of govern- 
meat- obligations. The President of the United 
States has the authority to suspend any law, con¬ 
tract, or executive order of the Government of the 
Commonwealth of the Philippines which in his 
judgment will result in a failure of that govern¬ 
ment to fulfill its contract or to meet its bonded 
indebtedness and interest thereon, or to provide 
for its sinking funds, or which seems likelv to im- 
pair the reserves for the protection of the cur¬ 
rency of the Philippines. 

It is to be seen, then, that during the ten year 
period the financial affairs of the Philippines are 
still under the supervision of the United States, 
and the United States assumes a certain measure 
of responsibility for the financial stability of the 
Philippine Government. The proceeds from the 
tax on Philippine coconut oil are to be used to help 
maintain that financial stability, and are, there- 



fore, to be used in carrying out powers and respon¬ 
sibilities vested in and being exercised by the Gov¬ 
ernment of the United States. Under the Consti¬ 
tution of the United States, tax money m^y prop¬ 
erly be appropriated to assist in the earn ing out 
of the powers and responsibilities vested in and 
exercised bv the Government of this | nation. 
United States v. Butler, 297 U. S. 1. 

We submit, therefore, that Congress still has the 
power to appropriate money for the sup port of 
the Government of the Commonwealth of the Phil¬ 
ippine Islands. 


This brings us to the second question presented 
by appellant, that of whether Congress may pro¬ 
vide money for the dependency by levying a tax 
and earmarking the proceeds for that purpose. 


CONGRESS. HAVING TIIE POWER TO APPROPRIATE FOR THE SUP- 

I 

PORT OF THE PHILIPPINE ISLANDS, MAY LEVY A ]1AX AND 
EARMARK THE PROCEEDS FOR THAT PURPOSE j 

It is argued by appellant that even thougjli Con¬ 
gress may still have the power of appropriating 
public money for the support of the Philippine 
Government, Congress, nevertheless, may not im¬ 
pose a tax for that purpose. From a consideration 
of the nature of these powers, it would seem, at the 
outset, that the argument is fallacious. The pow¬ 
ers of taxation and appropriation arise from 
exactly the same provision of the Constitution. 
United States Constitution, Art. I, Sec. 8, Cl.jl. In 
fact, the power to appropriate is implied from the 
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power to tax, and the two powers are coextensive 
in scope. United States v. Butler, 297 U. S. 1, 65; 
United States v. Realty Co., 163 U. S. 427. 

An anomaly indeed would be a holding that Con¬ 
gress could not levy taxes to secure funds for a 
certain purpose, but that it could use tax money 
for that purpose. If it is proper for Congress to 
appropriate for the support of the Philippines tax 
money raised in the United States, then it is proper 
for Congress to raise tax monev in the United 
States for that purpose. Any other holding would 
be self-contradictory. 

Certainly it could not successfully be contended 

w * 

that a tax, otherwise valid, would be rendered in¬ 
valid simply because Congress was frank enough 

to make known in the taxing act how Congress 
was going to appropriate the money, provided, of 

course, that the intended appropriation was a 
proper one under the Constitution. The Constitu¬ 
tion, itself, specifies the uses for which taxes may 
be levied. There can, then, be no legitimate ob¬ 
jection to the fact that the act at bar levying a 
tax also specifies the use for which the levy is 
imposed, when, as we have already shown, that use 
is a constitutionally proper use for Federal tax 
monev. 

It is no new departure for Congress, by the act 
levying the tax itself, to earmark or even appro¬ 
priate the proceeds to a particular purpose. 10 


10 Congress has often expressed in taxing acts the purpose 
of the tax, both by making actual appropriations in the act 
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Since taxes are levied to provide funds needed to 
carry on governmental activities, it seemsi appar- 


of the revenues to arise therefrom and by earmarking the 
revenues for a particular expenditure. Thus, actual appro¬ 
priations were made by the Act of March 3, 1791, c. 15, 1 
Stat. 199, 213-214. where a tax was levied on spirits and it 
was provided that the proceeds thereof were pledge^ and ap¬ 
propriated for the payment of interest on loans land the 
payment of the public debt; the Act of May 8, 1792, c. 32, 
1 Stat. 207. 270. levying a tax on spirits and pledging and 
appropriating the proceeds to the purposes set fort|h in the 
Act of March 3, 1791. and in the Act of May 2. 179k, infra / 
the Tariff Act of March 3. 1797, c. 10. 1 Stat. 503|, appro¬ 
priating tlie duties derived thereunder (1) to the payment 
of the Federal foreign debt, and (2) to the payment of the 
debt owing to the Bank oftlie United States: the Tariff 
Act of May 13, 1800, c. 00. 2 Slat. 84. appropriating the pro¬ 
ceeds to the discharge of interest and principal of the debts 
of the United States. And revenues were earmarked for 
particular expenditures in the Tariff Act of May 2.j 1792, c. 
27, 1 Stat. 259, 202, where it was provided that the|surplus 
of the duties levied thereunder was to be applied to carry out 
a Federal Act for the protection of the frontiers! of the 
United States: the Act of March 20, 1804, c. 40, 2 Stjat. 291, 
increasing all tariffs and providing that the proceeds from 
the increase go into a separate fund to be used for the sole 
purpose of carrying on a war against the Barbary powers; 
the Liquor Tax Act of December 21. 1814. c. 15, 3 St|at. 152, 
which authorized the Secretary of the Treasury to pledge the 
proceeds thereof in obtaining a loan on such a pledge: the 
Revenue Act of 1917. c*. 159. 39 Stat. 1000. providirg that 
the taxes collected under Title II and one-third of the taxes 
collected under Title III of that Act should constitute a 
separate fund for expenditures under certain acts providing 
for war preparedness: the tax on the sale of motor fue|Is sold 
in the District of Columbia, Act of April 23, 1924, b. 131, 
43 Stat. 100, wherein it is specified that the proceeds were 
to be available only for road improvement and repair. 

Such taxes were familiar English practice long prior to 
the adoption of our Constitution. From the earliest days it 
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ent that there is a natural and proper relation be¬ 
tween specific anticipated governmental expendi¬ 
tures and the revenue to be raised bv taxes. 11 The 
Supreme Court has recognized that this relation¬ 
ship is a normal and necessary incident of the leg¬ 
islative function. Knights v. Jackson■, 260 V. S. 
12, 15; raff on v. Brady, 184 U. S. 608, 620. Ever 
since 1902, money for the support of the Philip¬ 
pine Government has been raised by internal rev- 
emu* taxes and customs duties in this country, and 
the acts imposing the levies have frequently ear¬ 
marked the proceeds for the Philippine Treasury 
in the same manner as the act under consideration. 


had l>eon customary for Parliament to grant to the King 
specific additional taxes for the purpose of carrying on a 
war; "hereditary excises** for the purpose of deferring the 
expenses of his household: and additional taxes for the pur¬ 
pose of maintaining the civil list. G Holdworth’s History 
of the English Law. p. 253: 1 Blaekstone, Commentaries, 
pp. 330, ct seq. The English poor rate, the church rate, the 
sewer rate, the lighting and watching rates are present-day 
examples of this kind of taxation. The fact that these rates 
defray a special expenditure of government does not render 
them anv the less taxes. Seligman, Essavs on Taxation 


(1805 ed.), pp. 345-349. 

11 See the report of the Select Committee on the Budget 
of the House of Representatives (H. Rep. Xo. 14, G7th 
Cong., 1st Sess.) commenting on the importance of consid¬ 
ering expenditures along with revenue. Indeed, some pro¬ 
ponents of governmental budgetary reform believe the 
connection should be made obligatory by law. For example, 
Senate Joint Res. Xo. 123 of the present Congress would 
require any appropriation in excess of estimated revenues 
to be accompanied by taxation provisions designed to rise, 
within not more than fifteen years, revenue equal to the 
excess. 
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Act of March 8, 1902, c. 140, 32 Stat. 54^ Sec. 4 
(U. S. C., Title 19, Sec. 123 (a)): Act of August 
5, 1909, c. 0, 36 Stat. 11, 84-85; Act of October 3, 
1913, c. 16, 38 Stat. 114, 193: Act of September 21, 
1922, c. 356, 42 Stat. 858, 935; Act of June 1|7,1930, 
c. 497, 46 Stat. 590, 686. The Supreme Court has 
sustained the validity of a similar act in the case 
of Puerto Rico. Dooley v. United States, 1$3 U. S. 
151. j 

Appellant complains that one class is improperly 
being taxed for the benefit of another, because the 
processors of soap in this country get no benefit 
from the use of the money to support the Govern- 
ment of the Philippines. There are several suffi¬ 
cient answers to this contention. The first jis that 
it would be difficult to suggest a tax whiclj. could 
be levied in this country to secure revenue for the 
maintenance of a government in the Philippines 
where the taxpayer would receive a more| direct 
benefit from the use of the money than d(ies the 
taxpayer in this case. Were there no stabje gov¬ 
ernment maintained in the Philippines it j might 
well be impossible for taxpayer and other proces¬ 
sors in this country of Philippine coconut oil to 
secure oil from that source. Taxpayer alleges in 
its bill that in the manufacture of its products it 
necessarily uses large quantities of Philippine co¬ 
conut oil. (R. 3.) Production and exportation of 
this oil from the Philippines is made possiple by 
the exercise on the part of Congress of its power 
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of establishing and maintaining a government to 
promote law, order, trade, and commerce in the 
Philippines. Certainly taxpayer and others who 
benefit from the existence of this government can¬ 
not complain that some of the money necessary to 
maintain it comes from taxes laid on the process¬ 
ing of oil from those Islands. 

But the decisive answer is that it is not neces- 
sarv to the validity of a tax that the taxpayer de- 

rive a direct benefit from the use of the monev. 

•/ 

It is sufficient if the proceeds are used for any 
proper governmental purpose. Curley & Hamil¬ 
ton v. Snook, 281 U. S. (56, 71-72; Nashville, C. & 
St. L. Ry. v. Wallace, 288 U. 8. 249, 268. When so 
used, the money goes toward the promotion of a 
matter which has for its object the welfare of all 
(Illinois C. R. Co. v. Decatur, 147 U. S. 190, 198), 
and in this fact lies the justification of the levy. 

No wrongful expropriation of money from one 
group for the benefit of another results simply be¬ 
cause the particular tax money paid in by group A 
happens to be appropriated by Congress to group 
B. If the appropriation to group B is a proper 
appropriation under the Constitution, the tax is 
perfectly valid. In the Nashville case, supra, a 
railroad wais required to pay a tax on the storage 
of the gasoline which ran its trains, although the 
taxing act provided that the proceeds were to be 
used solely if or the construction and maintenance 
of a highwav svstem in the state. This use of the 

d? ft/ * 
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money was not only not a benefit to the Railway, 
but also a direct injury to it. The Supreme Court, 
however, brushed aside the railway’s objections on 
this score, saying (p. 268) : 

But the levy is a tax, not a toll or (charge 
for use of the highways, see Carley & Ham - 

consti- 
lot de- 


ilton v. Snook, 281 U. S. 66, and the 
tutional power to levy taxes does 
pend upon the enjoyment by the taxpayer 


of any special benefit from the use 


of the 


funds raised by taxation. Carley & | Hamil¬ 
ton v. Snook, supra; St. Louis & South¬ 
western By. Co. v. Nattin, 277 U. S. 157, 
159. 

Neither the decision nor the language employed 
in the opinion in Head Money Cases, 112 U. S. 580, 
indicates that the proceeds of an otherwise valid 
tax may not be earmarked, by the same statijte that 
imposes the tax, for a purpose within the appro¬ 
priating powers of Congress. The court tlijere de¬ 
termined that the act under consideration need not 
comply with all the requisites of tax legislation, 
since it could be supported as an exercise of the 
regulatory power of Congress over commerce (p. 
595). In determining that the statute was m fact 
intended by Congress as an exercise of its com- 

i 

rnerce and not of its taxing power, the Supreme 
Court relied upon the specification of limited pur¬ 
poses of the levy by Congress as some indication 
(the primary considerations were the title and 
particular language of the act) that the legislation 
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was not meant to be a tax. Since our Federal reve¬ 
nue measures are ordinarily stated to be for gen¬ 
eral rather than specific governmental purposes, 
this fact was plainly relevant as .sonic indication of 
the Congressional purpose. The opinion in no 
way indicated that such specification would of it¬ 
self invalidate anv statute that was dearlv in- 
tended to be an exercise of the taxing power. On 
the contrary, the opinion expressly stated that if 
the statute were to be tested by criteria applicable 
to Federal taxes, “it would not be difficult to show” 
that the levv it authorized was “made for the gen- 
eral welfare” (p. 595). Indeed, the very concept 
that taxes should satisfy certain requirements as 
to purpose (i. e., be for the “general welfare” in 
the case of: the Federal Government and for a 
“public purpose” in the case of the States or their 
political subdivisions) assumes the propriety of 
including in a taxing statute the purpose for which 
it is laid—provided only that purpose is a proper 
object for Federal governmental expenditure. 
Such an appropriation of the proceeds makes cer¬ 
tain that the moneys are raised for a proper 
purpose. 

United States v. Butter, .supra, does not hold that 
Congress may not earmark its taxes for valid pur¬ 
poses. That decision establishes that an exaction 
designed to raise revenue for a purpose for which 
Congress may not constitutionally expend public 
moneys will fall if that purpose be the sole reason 
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for the levying of the exaction, and, hence, insepa¬ 
rable from it. Not only is the appropriation to the 
Philippines incidental to, and hence Reparable 
from, the tax here involved (see supra, pb. 51-53), 
but, as has been demonstrated (supra, pp. 53-65), 
the appropriation provides for a proper I expendi¬ 
ture of public moneys. j 

It is evident, then, that if Congress Istill has 
power to appropriate money for the support, of the 
Government of the Philippines, and we have al¬ 
ready demonstrated that it has (pp. 53—65^ supra), 
there can be no objection to a processing tax on 
coconut oil on the ground that the act laying the 
tax specifies that the money is to go for that 
purpose. 

The appellant also makes some contention in its 
bill with regard to the validity of the Philippine 
coconut oil tax on the ground that there is no ap¬ 
propriation of the proceeds to comply with the re¬ 
quirement of Article I, Section 9, Clause 7 of the 
Constitution. Even were it true that Congress as 
yet has made no appropriation of the proceeds of 
the tax, it is hardly conceivable that this facjt would 
constitute the basis for any objection to the jcalidity 
of the tax. However, there has been an appropri¬ 
ation of these taxes in due form by an Entirely 
separate act of Congress—the Permanent Appro¬ 
priation Repeal Act of June 26, 1934, c. |756, 48 
Stat. 1224, Sec. 20. I 


70353 — 36 6 
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It is submitted, then, that the taxes in this ease 
are perfectly: valid under the taxing power of Con¬ 
gress, and that this validity is not destroyed by the 
provisions regarding payment to the Treasury of 
the Philippine Islands. 


D. The statute may be sustained as a valid exercise of the commerce 

power of Congress 


We have shown that the statute in question was 
a valid exorcise by Congress of its taxing power 
and that neither the alleged purpose of protecting 
home industry, nor the supposed excessive rate, 
nor the appropriation to the Philippines invali¬ 
dates it. But if we assume for the sake of argu- 
mont that the tax qua tax is invalid for any of 

these reasons, then we submit the statute mav be 

/ * 

sustained under the commerce powers of Congress. 
The court below held that it might be sustained 
under either the taxing or commerce power. 


Although the Philippines are neither one of the 
United States, nor are they a foreign nation, 
nevertheless the commerce power of the Federal 
Government extends to navigation on the high 
seas and its power to regulate commerce between 
the United States and the Philippines is at least 
as great as its power over interstate and foreign 
commerce. Lord v. Steamship Co., 102 U. S. 541; 
Pacific Coast Steam-Ship Co. v. B. R. Commis¬ 
sioners, 9 Sawyer 253; Hanley v. Kansas City 
Southern By. Co., 1ST U. S. 617, 619; Stouten!)argil 
v. Hennick, 129 U. S. 141; Int. Com. Com. v. Hum¬ 
boldt Steamship Co., 224 U. S. 474. 


Under this power Congress may determine what 
articles mav be brought into this country from the 
Philippines and the terms upon which 'such im¬ 
portation is permitted. Board of Trustees v. 
United States, 289 U. S. 48, 57. No one can be said 
to have a vested right to carry on such commerce. 
Buttfield v. Stranahan, 192 U. S. 470; The Ahby 
Dodfje, 223 U. S. 166, 176, 177; BroJan U United 
States, 236 U. S. 216, 218, 219; Weber v. f\reed, 239 
l". S. 325, 329, 330. Congress may, if itj sees fit, 
lay an embargo or prohibit altogether th|e impor¬ 


tation of specified articles. Gibbons v. Qyden, 9 
Wheat. 1, 192, 193; Atlantic Cleaners & \Dyers v. 
United States, 286 U. S. 427, 434; Board Jo/ Trus¬ 
tees v. United States, supra. Congress njay exer¬ 
cise this broad power through the levying of duties, 
taxes, or other exactions ( Board of Trustees v. 
United States, supra), even though it doeslnot have 
revenue in mind. Head Money Cases, 112 U. S. 
580. The protective tariff laws may be supported 

i 

on the power to regulate foreign co|mmerce. 
United States v. Butler, 297 U. S. 1, Foojnote 10. 

In this case Congress has laid a tax onlthe first 
domestic processing (defined in the Act to be the 
first domestic “use in the United States, in the 
manufacture or production of an article intended 
for sale” (Section 6023/0 (a), infra ) of certain for¬ 
eign oils. We are here concerned only with the 
processing tax on coconut oil “wholly of Philip¬ 
pine production.” That Congress could l^ave em- 
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bargoed such oils or excluded them altogether is 
clear. Board of Trustees v. United States, supra. 

However, it is said that the tax here is not laid 
at the port of entry or upon the act of importation, 
but upon the first domestic use; that the Act at¬ 
taches after the oil has come to rest in this country, 
and is imposed upon an intrastate manufacturing 
process; tha\ the regulation is not of a transaction 
in commerce, but of an intrastate transaction after 
commerce is over. Cf. Schechter Corp. v. United 
States, 295 U. S. 495; Carter v. Carter Coal Co 
No. 636, October Term, 1935, decided by the Su¬ 
preme Court on May 18. 1936. There are two 
answers to this contention: 

(1) Congress may determine what articles may 
be imported into this country and may prescribe 
terms and conditions upon which importation is 
permitted. Board of Trustees v. United States, 
supra. Since Congress may validly condition the 
importation we see no reason why its condition 
may not be tjiat the imported oil bear a tax on its 
first domestic use. The tax here, then, may be re¬ 
garded as the condition upon which Congress per¬ 
mits Philippine oil to come into this country, since 
it is only the tax on Philippine oil that is here 
involved. 

(2) Congress may in its discretion adopt any 
appropriate or reasonable means to achieve a 
legitimate end. If it has a given power many 
means of exercising it are open; if it has not the 
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power all ways are closed. McCulloch |v. Mary¬ 
land, 4 Wheat. 316. 421; Norman v. B. \d 0. R. 
Co., 294 U. S. 240, 311. The taxpayer’s principal 
attack on the statute in question is that (j^ongress’ 
purpose was not to raise revenue but to dis¬ 
courage the importation of foreign oils Jand thus 
to encourage the use of domestic oils. Assuming 
this to bo the Congressional purpose, the! end was 
legitimate for Congress has the undoubted power 
to discourage the importation of Philippine coco¬ 
nut oil and thus to protect home industry. Board 
of Trustees v. United States, supra. Since the 
end was legitimate, the only question is| whether 
the means selected of taxing the first domestic use 
of such imported oil is an appropriate means to 
such end. 

The rule that the means be appropriate merely 
requires that they be “conducive to the exercise 
of any or all the powers of Congress.” ( Legal 
Tender Cases, 12 Wall. 457, 539); that they be 
“germane to and intimately connected with” such 
exercise (United States v. Gettysburg Electric 
Raj, 160 U. S. 668, 681); that they have “reason¬ 
able relation to a legitimate end” (Norman v. 
B. d O. R. Co., 294 U. S. 240, 311). The rule 
does not require that they be appropriate in any 
degree, for the courts are not judges of tlje degree 
of appropriateness. Legal Tender Case$, supra, 
p. 539. Nor will the court judge as to tlje degree 
of the necessity for the adoption of th^ means. 
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Norman v. B. <fc 0. R. Co 294 U. S. 240, 311; 
Everard’s Braveries v. Bay, 265 U. S. 545, 559; 
McCulloch v. Maryland, 4 Wheat. 316, 423. Nor 
is the court concerned with the wisdom of the 
means selected, or whether thev will succeed or 


not, or whether some other means would not have 
been more appropriate. Norman v. B. d 0. R, 
Co,, 294 U. Su 240, 297, 311; Juilliard v. Greenman, 
110 U. S. 421, 454; Legal Tender Cases, 12 Wall. 
457, 539, 541-542; Nebbia v. New York, 291 U. S. 
502. It is submitted that the means selected meet 
these tests of appropriateness. 

A statute that singles out a foreign product and 
prohibits or discourages its use in this country cer¬ 
tainly has a tendency to prohibit or discourage the 
importation of that article, particularly where the 


statute is directed to the tirst use in this country. 

m/ 


Such a statute does more than conduce to that end. 
The relationship between such an act and importa¬ 
tion would appear to be direct and intimate, for 
without use there would be no demand and without 
demand there, would be no importation and without 
importation the foreign article could not be used; 
and in so far as the domestic use is prohibited or 
discouraged, so is the importation thereof prohib¬ 
ited or discouraged. At least this is the burden of 
taxpayer's argument. If, as it urges, the tax on 
the first use was in reality designed to discourage 
importation and because of its excessive burden it 
had the direct effect of discouraging importation 
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(Br. 14), then to that extent the tax was arj appro¬ 
priate means to a legitimate end; that is, ij was at 
least “conducive to” or “reasonably related to” 
the exercise of the undoubted power to discourage 
importation of the taxed article. 

Of course, the ordinary means selected by Con- 
gress in exercising its power to discourage or pro¬ 
hibit imports is that of imposing a prohibitive 
tariff as a condition upon the right of entry) but we 


see no reason why other means may not be se- 
leeted so lon<r as those means have a reasonkble re- 


lation to the exercise of the power, and taxpayer's 
own argument, if accejDted, seems to compel the 
answer that the relationship existed, and the con¬ 
clusion that the Act here is in reality a protective 
tariff. | 

In this connection it should be noted tlijit “the 
manner in which and the place at which the tax is 
levied are of minor consequence/’ Dooley v. 


United States, 183 U. S. 151,155. Thus, in Brown 
v. Maryland, 12 Wheat. 419, it was held that an act 
of a state legislature requiring importers of for¬ 
eign goods to take out a license was a violation of 
the Constitution, declaring that no state shall, 
without the consent of Congress, lay an impost or 
duty on imports or exports; and in Fairbanks v. 
United States, 181 U. S. 283, it was held that a dis¬ 
criminating tax upon bills of lading, covering goods 
to be carried to a foreign country, was a ta^c upon 
exports within the same provision of the Cojnstitu- 



80 


tion. See also United States v. Hvoslef, 237 U. S. 
1; Thames & Mersey Ins. Co. v. United States, 237 
U. S. 19; Almy v. State of California, 24 How. 169, 
174. The basis of these decisions is that a tax which 
directly burdens exportation is bad, though not ac¬ 
tually levied on exports themselves or on the act of 
exportation. 

Similarly, a state, in exercising its taxing power, 
may not discriminate against goods brought in 
from a foreign country or state, though such goods 
have been brought to rest in the taxing state. See 
Welt on v. State of Missouri, 91 U. S. 275; Wood¬ 
ruff v. Parham, 8 Wall. 123; Bobbins v. Shelby 
Taxing District, 120 U. S. 489, 493-494; Cook v. 
Pennsylvania, 97 U. S. 566; Phil a. Steamship Co. 
v. Pennsylvania, 122 U. S. 326, 341; Crew Levick 
Co. v. Pennsylvania, 245 U. S. 292. The basis of 
these decisions is that such a discriminatory tax 
directly burdened interstate or foreign commerce, 
the regulation of which was under the sole super¬ 
vision of the Federal Government. In speaking 
of the state's power in this regard the Supreme 
Court in Brown v. Houston, 114 U. S. 622, said (p. 
633): 

Of course the assessment should be a gen¬ 
eral one, and not discriminative between 
goods of different States. The taxing of 
goods coming from other States, as such, or 
by reason of their so coming, would be a 
discriminating tax against them as imports, 
and would be a . regulation of inter-State 
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commerce, inconsistent with that perfect 
freedom of trade which Congress hab seen 
fit should remain undisturbed. * I * * 

(Italics supplied.) 

Under the foregoing decisions it seems entirely 
clear that a state statute singling out coconut oil 
“wholly of Philippine production’’ and imposing 
a discriminatory tax upon the first domestic proc¬ 
essing of that oil would be stricken down as di¬ 
rectly affecting and regulating foreign commerce. 
It would seem to follow that the limits of the 


state’s taxing power in this regard outline tl 
tent of the Federal Government’s regu 
power and that a similar tax by the Federal! 


le ex- 
atory 
Gov- 
com- 


ernment “would be a regulation of * * 
merce.” Brown v. Houston, supra. 

We submit the means selected bv Congress of 
taxing the first domestic use of Philippine oil was 
an appropriate means to a legitimate end. 

Schechter Corp. v. United States, supra , and 
Carter v. Carter Coat Co., supra, are readily dis¬ 
tinguishable. In each of those cases the end was 
intrastate regulation, a power not conferred on 
Congress; here, according to taxpayer’s argujnent, 
the end is that of discouraging importation, a 
power that Congress possesses. j 

It is liardlv necessary to add that if the fax is 
an appropriate means to a legitimate end, it jis no 
objection that its imposition may involve ihtra- 
state regulation. Jacob Ruppert v. Caffey, 251 
U. S. 264, 300; United States v. Bor emus, 249 IU. S. 
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86; Lambett v. Yellowley, 272 U. S. 581, 596; Min¬ 
nesota Bate Cases, 230 U. S. 352, 399; Stafford V. 
Wallace, 258 U. S. 495, 522. 

The constitutional questions in the ease come 
down to this: The Act in question must be taken for 
what it is represented to be. The courts will not 
look behind the face of the Act in order to seek out 
supposed hidden motives or purposes. If, as we 
contend, the face of the Act discloses a purpose on 
the part of Congress to raise revenue, the Act must 
be sustained as a valid exercise of Congress’ taxing 
power, even though it may also appear that Con¬ 
gress had the additional purpose in mind of dis¬ 
couraging importation and thus encouraging home 
industry. If, on the other hand, as taxpayer ar¬ 
gues, the single and sole purpose of Congress was 
to discourage importation, and revenue was not in 
mind at all!, then to that same extent the Act may 
be sustained as a valid exercise of the commerce 
power of Congress. Both the court below and the 
District Court for the Southern District of Cali¬ 
fornia in Los Angeles Soap Co. v. Nat Bogan, Col¬ 
lector, not yet reported but see 1936 C. C. H., Vol. 
4, p. 9625, held that the Act could be sustained 
under either power. 

IV 


There is no proper basis for a class action 

Appellant seeks to bring this suit not only for 
itself, but also on behalf of all other processors of 
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coconut oil similarly situated. The theorf of the 
bill of complaint in this case is that a court of 
equity should impose a constructive trust on the 
$26,000,000 fund to secure the repayment to ap¬ 
pellant of the taxes which it has paid. However, 
appellant's equitable rights, if any it has, cjre con¬ 
fined to the money which it has paid. Appellant 
has no interest in or ownership of the $26J000,000 
fund under any theory. Appellant’s interest or 
ownership, even if the case were to be held a proper 
one for the imposition of a constructive trust, 
would be confined to its own monev which it could 
trace into the fund under consideration. The in¬ 
terests of other taxpayers who might haie paid 
taxes under Section 602M> of the Revenue | Act of 
1934, are individual to themselves, and entirely 
separate and distinct from the interest ofj appel¬ 
lant. If appellant has been wronged, and if it is 
entitled to secure the declaration of a constructive 
trust in its favor in this action, the right which is 
thus recognized and the cause of action wjhich is 
thus enforced is entirely separate and distinct from 
the right or cause of action of any other taxpayer 
to enforce a constructive trust on this fund. A 


case of this sort is, therefore, not a proper one 
for the maintenance of a class action. Si cott v. 
Donald, 165 U. S. 107; Bickford’s v. Federal Re¬ 
serve Bank of New York, 5 F. Supp. 875 j(S. D. 
N. Y.) ; Will cox v. Harriman Securities Corpora¬ 


tion, 10 F. Supp. 532 (S. D. N. Y.). 
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The situation of appellant here is exactly the 
same in this regard as the situation of the plaintiff 
in the case of Bickford's v. Federal Reserve Bank 
of Netv York, supra , where the defendant held 
money received as collecting agent for certain 
checks of the plaintiff and others similarly situ¬ 
ated. The proceeds of these various checks were 
mixed into a common fund, as were tin* taxes in the 
case at bar. The plaintiff in the Bickford case 
brought a bill on behalf of himself and the others 
similarly situated to enforce a trust on the pro¬ 
ceeds of these checks. It was held in that case that 
there might have been a trust for the plaintiff and 
that there might have been trusts for the other 
depositors of checks, but that there was no single 
trust in which all had a common and undivided 
interest, and that since relief could be granted to 
the plaintiff alone without prejudice to the rights 
of the others, it was not necessary or proper that 
plaintiff should be allowed to maintain a class suit. 

Likewise in the case at bar. if there is any 
ground for impressing a trust whatsoever, there 
may be basis for a trust for the appellant and there 
may be basis for trusts for other taxpayers, but 
there certainly is no single trust in which all have 
a common and undivided interest. 


The unusual remedy of a class action is per¬ 
mitted by a court of equity only when necessary to 
prevent a failure of justice. This principle is 
pointed out in one of the cases cited by appellant, 
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In re Dennett, 221 Fed. 350. The United States 
Circuit Court of Appeals for the Ninth j Circuit 
there stated the principle to be that, when a court 
must deny equitable relief entirely because of the 
absence of other parties who cannot be mqde par¬ 
ties to the action, the court, to avoid the injustice 
that would result, will allow a class suit id which 
the absent persons may be considered as quasi par¬ 
ties to the record. But, of course, where the court 
may properly grant equitable relief to the indi¬ 
vidual complainant in the action without I in any 
way prejudicing the interests or rights ofj absent 
persons, there is absolutely no basis for tlife adop¬ 
tion of the fiction of a class action, and such a pro¬ 
ceeding will not be permitted. 

Appellant cites instances where class |actions 
have been permitted in the case of judgment credi¬ 
tors seeking to reach the assets of a judgment 
debtor. In a case of that sort, where the assets of 
the debtor are insufficient to pay all of the judg¬ 
ment creditors, if one judgment creditor were al¬ 
lowed to maintain an individual proceeding in 
equity and recover in full, the rights of the; others 
would be prejudiced. In such cases, equity permits 
a class action under the above stated rules jto pre¬ 
vent the failure of justice that would otherwise be 
necessitated. However, in the case at bar tjhere is 
no allegation or showing that the fund which! is held 
in the Treasury is insufficient to satisfy jhe de¬ 
mands of all who might have, by any stretch of 
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reasoning, an equitable right therein. Conse¬ 
quently, relief could be granted to the appellant in 
the case at bar, assuming that it is entitled to any 
relief whatsoever, without prejudicing the rights 
of or injuring any other persons. In a case of this 
sort, the unusual proceeding of a class action is not 
necessitated or warranted and will not be permitted 
by a court of equity. 

Appellant cites cases which represent the well 
recognized rule that a member of an unincorpo¬ 
rated association or a stockholder in an incorpo¬ 
rated association mav maintain, under certain cir- 
cumstances, class actions on behalf of all other 


members or stockholders concerning the property 
of the association. Of this type are Smith v. 
Siconnstedt, 16 How. 288: In re Dennett, supra; 
Hartford Life Ins. Co. v. Ibs, 237 U. S. 662; and 
Helm v. Zarecor, 213 Fed. 648 (M. D. Tenn.). In 


these association cases the rielit of each individual 


stockholder is not separate and distinct in itself, 


but is one in common with all the other stockhold¬ 


ers in the association property. An individual suit 
with regard to the disposition of that property, of 
course, would prejudice the interest of the other 
stockholders, unless they are made parties to the 
action. Class actions in those cases, therefore, are 
often permitted under the distinction made in In 
re Dennett, supra. 

We submit that there is no justification or neces¬ 
sity for the maintenance by appellant of a class ac- 
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tion, and that appellant has no right to sue| for any 
parties other than itself. 

CONCLUSION 

The appellees, in conclusion, respectfully sub¬ 
mit that their motion to dismiss was propdrly sus¬ 
tained by the court below, (1) because thi^ suit is 
in reality one against the United States, \tdiich is 
a necessary party to the proceeding and which can¬ 
not be sued; (2) because appellant has § plain, 
adequate, and complete remedy at law; j(3) be¬ 
cause the taxes imposed by Section 602M> of the 
Revenue Act of 1934 are constitutional and valid ; 
and (4) because this is not a proper case jfor the 
maintenance of a class suit. 

The decree of the court below should be affirmed 

i 

and the appeal dismissed. 

Respectfully submitted. | 

Robert H. JacksonL 
Assistant Attorney General. 
Sewall Key, 

Andrew D. Sharpe, 

J. P. Jackson, j 
F. A. LeSourd, 

Special Assistants to the Attorney General. 

May 1936. 





APPENDIX 


Revenue Act of 1934, c. 277, 48 Stat. 680: 

Sp:c. 602 M>. Processing tax on certain 
oils. —(a) There is hereby imposed upon the 
first domestic processing of coconut oil, se¬ 
same oil, palm oil, palm kernal* oil, or sun¬ 
flower oil, or of anv combination or mixture 
containing a substantial quantity of any one 
or more of such oils with respect to any of 
which oils there has been no previous first 
domestic processing, a tax of 3 cents per 
pound, to l)e paid by the processor. There 
is hereby imposed (in addition to the tax 
imposed by the preceding sentence) a tax 
of 2 cents per pound, to be paid by the pro¬ 
cessor, upon the first domestic processing 
of coconut oil or of any combination or mix¬ 
ture | containing a substantial quantity of 
coconut oil with respect to which oil there 
has been no previous first domestic process¬ 
ing, except that the tax imposed by this 
sentence shall not apply when it is estab¬ 
lished, in accordance with regulations pre¬ 
scribed by the Commissioner with the ap¬ 
proval of the Secretary, that such coconut 
oil (whether or not contained in such a com¬ 
bination or mixture), (A) is wholly the pro¬ 
duction of the Philippine Islands, or any 
other possession of the United States, or 
(B) was produced wholly from materials 
the growth or production of the Philippine 
Islands or any other possession of the 
United States, or (C) was brought into the 
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United States on or before the $0th day 
after the date of the enactment of |this Act 
or produced from materials broughi into the 
United States on or before the 30th day 
after date of enactment of this Act! or (D) 
was purchased under a bona tide [contract 


entered into prior to April 26, 1934, or pro¬ 
duced from materials purchased under a 
bona fide contract entered into prior to 
April 26, 1934. All taxes collected under 
this section with respect to coconut oil 
wholly of Philippine production or pro¬ 
duced from materials wholly of Philippine 
growth or production, shall be held as a sep¬ 
arate fund and paid to the Treasury of the 
Philippine Islands, but if at any tjme the 
Philippine Government provides by liny law 
for any subsidy to be paid to the producers 
of copra, coconut oil, or allied products, no 
further payments to the Philippine! Treas- 
ury shall be made under this subjection. 
For the purposes of this section the term 
“first domestic processing'’ means the first 
use in the United States, in the nnlumfac- 
ture or production of an article intended 
for sale, of the article with respect to which 
the tax is imposed, but does not include the 
use of palm oil in the manufacture of tin 
plate. 

(b) Each processor required to pay the 
tax imposed by this section shall make 
monthly returns under oath in duplicate and 
pay the tax to the collector of internajl reve¬ 
nue for the district in which is locatjed his 
principal place of business, or if he lias no 
principal place of business in the United 
States, then to the collector of internal rev¬ 
enue at Baltimore, Maryland. Such returns 
shall contain such information and be made 
at such times and in such manner as the 
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Commissioner of Internal Revenue, with the 
approval of the Secretary of the Treasury, 
may by regulations prescribe. The tax 
shall, 1 without assessment by the Commis- 
sioner or notice from the collector, be due 
and payable to the collector at the time so 
fixed for filing the return. If the tax is not 
paid when due, there shall be added as part 
of the tax interest at the rate of 1 per centum 
per month from the time the tax became due 
until paid. 

(c) Subject to such rules and regulations 
as the Commissioner, with the approval of 
the Secretary, may prescribe, any person 
who has sold to a State, or a political sub¬ 
division thereof, for use in the exercise of an 
essential governmental function anv article 
containing any such oil, combination, or 
mixture, upon the processing of which a tax 
has been paid under this section shall be en¬ 
titled to a credit or refund of the tax paid 
with respect to the quantity of such oil, 
combination, or mixture contained in such 
article. 

(d) Upon the exportation to any foreign 
country or to a possession of the United 
States of anv article whollv or in chief value 

v * 

of an article with respect to the processing 
of which a tax lias been paid under this sec¬ 
tion, 1 the exporter thereof shall be entitled to 
a refund of the amount of such tax. Upon 
the giving of bond satisfactory to the Secre- 
tary for faithful observance of the provi¬ 
sions of this section requiring the payment 
of taxes, any person shall be entitled, with¬ 
out payment of the tax, to process for such 
exportation any article with respect to which 
a tax is imposed by this section. 

(e) If (1) any person lias, prior to Jan¬ 
uary 26, 1934, made a bona fide contract 



for the sale on or after the effective date 
of this section of any article wholly or in 
chief value of an article with respect to 
which a tax is imposed by this section or 
of any article with respect to which a tax 
is imposed by this subsection, andl if (2) 
such contract does not permit the addition 
to the amount to be paid thereunder of the 
whole of such tax, then (unless the contract 
expressly prohibits such addition) the ven¬ 
dee shall pay so much of the tax a$ is not 
permitted to be added to the contract price. 
Taxes payable by the vendee shall be paid 
to the vendor at the time the sale is con¬ 
summated and shall be returned and paid 

to the United States bv the vendor I in the 

%/ 

same manner as other taxes under tips sec¬ 
tion. In case of failure or refusal bv the 

! 

vendee to pay such taxes to the vendbr, the 
vendor shall report the facts to the Com¬ 
missioner, who shall cause collection of 
such taxes to be made from the vendee. 

(f) All provisions of law (including 
penalties) applicable in respect of taxes 
imposed by section 600 of the Revenue Act 
of 1926, shall, insofar as applicable and not 
inconsistent with this section, be applicable 
in respect of the taxes imposed by this 
section. 

(g) All collections except as provided in 

subsection (a) under this section shal), not¬ 
withstanding any other provisions of law, 
be covered into the general fund df the 
Treasure of the United States. (U. |S. C., 
Title 26," Sec. 999.) ! 

Sec. 802. Separability clause. 

If any provision of this Act, or thje ap¬ 
plication thereof to any person or circum¬ 
stances, is held invalid, the remainder of 
the Act, and the application of such plrovi- 
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sions to other persons or circumstances, 
shall not be affected thereby. 

Constitution of the Philippines, adopted by the 
Philippine Constitutional Convention at the City 
of Manila, Philippine Islands, February 8, 1935 
(adopted by the People of the Philippines, May 
14, 1935): 

Article XVI. Special Provisions Effec¬ 
tive Upon the Proclamation of the In¬ 
dependence of the Philippines 

Section 1. Upon the proclamation of the 
President of the United States recognizing 
the independence of the Philippines— 

(1) The property rights of the United 
States and the Philippines shall be 
promptly adjusted and settled, and all 
existing property rights of citizens or cor¬ 
porations of the United States shall be 
acknowledged, respected, and safeguarded 
to the same extent as property rights of citi¬ 
zens of the Philippines. 

***** 

(3) The debts and liabilities of the Phil¬ 
ippines, its provinces, cities, municipali¬ 
ties, and instrumentalities, which shall be 
valid and subsisting at the time of the 
final and complete withdrawal of the sover- 
eigntv of the United States, shall be as- 
sumed by the free and independent govern¬ 
ment of the Philippines; and where bonds 
have, been issued under authority of an Act 
of Congress of the United States bv the 
Philippine Islands, or any province, city, or 
municipality therein, the Government of the 
Philippines will make adequate provision 
for the necessary funds for the payment of 
interest and principal, and such obligations 
shall be a first lien on all taxes collected. 
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(4) The Government of the Philippines 
will assume all continuing obligations of 
the United States under the Treaty of 
Peace with Spain ceding the Philippine 
Islands to the United States. 

(5) The Government of the Philippines 
will embody the foregoing provisions of this 
article (except subsection (2)) in a treaty 
with the United States. 

Article XVII. The Commonwealth and 

the Republic 

Section 1 . The government established 
by this Constitution shall be knowil as the 
Commonwealth of the Philippines. Upon 
the final and complete withdrawal of the 
sovereignty of the United States and the 
proclamation of Philippine independence, 
the Commonwealth of the Philippines shall 
thenceforth be known as the Republic of 
the Philippines. j 

ORDINANCE APPENDED TO THE CONSTITUTION 

Section 1 . Notwithstanding the j provi¬ 
sions of the foregoing Constitution, pending 
the final and complete withdrawal j of the 
sovereignty of the United States oyer the 
Philippines— 

(1) All citizens of the Philippines shall 
owe allegiance to the United States. 

(2) Every officer of the Government of 
the Commonwealth of the Philippines shall, 
before entering upon the discharge of his 
duties, take and subscribe an oath of office, 
declaring, among other things, tljat he 
recognizes and accepts the supreiUe au¬ 
thority of and will maintain true faijh and 
allegiance to the United States. 
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(3) Absolute toleration of religious sen¬ 
timent shall be secured and no inhabitant 
or religious organization shall be molested 
in person or property on aceoimt of 
religious belief or mode of worship. 

(4) Property owned by the United States, 
cemeteries, churches, and parsonages or 
convents appurtenant thereto, and all lands, 
buildings, and improvements used exclu¬ 
sively for religious, charitable, or educa¬ 
tional purposes shall be exempt from 
taxation. 

(5) Trade relations between the Philip¬ 
pines and the United States shall be upon 
the basis prescribed in section six of Public 
Act Numbered One hundred and twenty- 
seven of the Congress of the United States 
approved March twenty-four, nineteen 
hundred and thirty-four. 

(6) The public debt of the Philippines 
and its subordinate branches shall not ex¬ 
ceed limits now or hereafter fixed by the 
Congress of the United States, and no loans 
shall be contracted in foreign countries with¬ 
out the approval of the President of the 
United States. 

(7) The debts, liabilities, and obligations 
of the present Government of the Philip¬ 
pine Islands, its provinces, municipalities, 
and instrumentalities, valid and subsisting 
at the time of the adoption of the Constitu¬ 
tion, shall be assumed and paid by the Gov¬ 
ernment of the Commonwealth of the Phil¬ 
ippines. 

(8) The Government of the Common¬ 
wealth of the Philippines shall establish and 
maintain an adequate system of public 
schools, primarily conducted in the English 

language. 


(9) Acts affecting currency, coinage, im¬ 

ports, exports, and immigration Ishall not 
become law until approved by the president 
of the United States. j 

(10) Foreign affairs shall be under the di¬ 
rect supervision and control of the United 
States. 

(11) All acts passed by the National As¬ 
sembly of the Commonwealth of thje Philip¬ 
pines shall be reported to the Congress of 
the United States. 


(12) The Philippines recognizes jthe right 
of the United States to expropriate prop¬ 
erty for public uses, to maintain | military 
and other reservations and armed forces in 
the Philippines, and, upon order of the 
President of the United States, to j call into 
the service of such armed forces all| military 
forces organized by the Government of the 
Commonwealth of the Philippines.! 

(13) The decisions of the courts of the 
Philippines shall be subject to review by the 
Supreme Court of the United States as now 
provided by law, and such review jfliall also 

extend to all cases involving the Constitu¬ 
tion of the Philippines. j 

(14) Appeals from decisions of the Audi¬ 
tor General may be taken to the president 
of the United States. 

(15) The United States may, bk' Presi¬ 
dential proclamation, exercise the right to 
intervene for the preservation of the Gov¬ 
ernment of the Commonwealth of the Phil¬ 
ippines and for the maintenance of :he Gov¬ 
ernment as provided in the Constitution 
thereof, and for the protection of life, prop¬ 
erty, and individual libertv and for the dis- 
charge of Government obligations under 
and in accordance with the provisions of 
the Constitution. 
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(16) The authority of the United States 
High Commissioner to the Government of 
the Commonwealth of the Philippines as 
provided in Public Act Numbered One hun¬ 
dred and twentv-seven of the Congress of 
the United States approved March twenty- 
four, nineteen hundred and thirty-four, is 
herebv recognized. 

(17) Citizens and corporations of the 
United States shall enjoy in the Common¬ 
wealth of the Philippines all the civil rights 
of the citizens and corporations, respec¬ 
tively, thereof. 

(18) Every duly adopted amendment to 
the Constitution of the Philippines shall be 
submitted to the President of the United 
States, for approval. If the President ap¬ 
proves the amendment or if the President 
fails to disapprove such amendment within 
six months from the time of its submission, 
the amendment shall take effect as a part of 
such Constitution. 

(19) The President of the United States 
shall have authority to suspend the taking 
effect of or the operation of any law, con¬ 
tract, or executive order of the Government 
of the Commonwealth of the Philippines, 
which in his judgment will result in a fail¬ 
ure of the Government of the Common¬ 
wealth of the Philippines to fulfill its con¬ 
tracts, i or to meet its bonded indebtedness 
and interest thereon or to provide for its 
sinking funds, or which seems likelv to 
impair the reserves for the protection of 
the currency of the Philippines, or which 
in his judgment will violate international 
obligations of the United States. 

(20) i The President of the Common¬ 
wealth of the Philippines shall make an 
annual report to the President and Congress 


of the United States of the proceedings and 
operations of the Government of the Com¬ 
monwealth of the Philippines aM shall 
make such other reports as the President or 
Congress may request. 

Sec. 2. Pending the final and qomplete 
withdrawal of the sovereignty of thof United 
States over the Philippines, there shall be a 
Resident Commissioner of the Philippines 
to the United States who shall be appointed 
bv the President of the Commonwealth of 
the Philippines with the consent of the Com¬ 
mission on Appointments. The povfers and 
duties of the Resident Commissioner shall 
be as provided in section seven, paragraph 
five of Public Act Numbered One hundred 
and twenty-seven of the Congress of the 
United States, approved March twenty- 
four, nineteen hundred and tliirry-four, 

7 %7 7 

together with such other duties as the 
National Assembly mav determine. The 
qualifications, compensation, and expenses 
of the Resident Commissioner shall te fixed 
bv law. 

Sec. 3. All other provisions of Public Act 
Numbered One hundred and twenty-seven 


of the Congress of the United Statjes, ap¬ 
proved March twenty-four, nineteen hun¬ 
dred and thirty-four, applicable to the 
Government of the Commonwealth of the 
Philippines are hereby made a part of this 
Ordinance as if such provisions w<ju*e ex¬ 
pressly inserted herein. 

Note Addressed to the Minister of the 
Union of South Africa Dated November 
15, 1935 

The Secretary of State presents his com¬ 
pliments to the Minister of the Union of 
South Africa and acknowledges the 
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of Mr. Close’s note dated November 5, 1935, 
with which there was transmitted a copy of 
a letter from the South African Department 
of Customs and Excises in regard to the 
classification of the Philippine Islands for 
customs and statistical purposes. 

The Secretary of State encloses a copy of 
an act (H. R. 8573, 73d Congress) entitled 
“To provide for the complete independence 
of the Philippine Islands, to provide for the 
adoption of a constitution and a form of 
government for the Philippine Islands, and 
for other purposes'’, and approved March 
24, 1934. 

The Act provides inter alia for the formu¬ 
lation and drafting of a constitution for the 
government of the Commonwealth of the 
Philippine Islands, “which shall exercise 
jurisdiction over all the territory ceded to 
the United States by the treaty of peace con¬ 
cluded between the United States and Spain 
on the lOtli dav of December 1898/’ 

A copy of the Constitution of the Philip¬ 
pines,! as adopted by the Philippine Consti¬ 
tutional Convention on February 8, 1935, 
and as certified by the President on March 
23, 1935, is also enclosed. Article XVII of 
the Constitution provides: 

“The government established by this Con¬ 
stitution shall be known as the Common¬ 
wealth of the Philippines. Upon the final 
and complete withdrawal of the sovereignty 
of the United States and the proclamation 
of Philippine independence, the Common¬ 
wealth of the Philippines shall thenceforth 
be known as the Republic of the Philip¬ 
pines.” 

The: Commonwealth of the Philippines, 
referred to in the section above quoted of the 
Constitution, is to be inaugurated on Xo- 
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vember 15, 1935, and, as provided by Sec¬ 
tion 10 (a) of the Act above described, on 
the 4th day of July immediately (following 
the expiration of a period of ten yiars from 
the date of the inauguration of | the new 
government, “all right of possession, super¬ 
vision, jurisdiction, control, or sovereignty 
then existing and exercised by the United 
States in and over the territory and people 
of the Philippine Islands^, is to be with¬ 
drawn and surrendered by proclamation of 
the President of the United States. 

Until such action shall have been taken 
by the President, sovereignty over jthe Phil¬ 
ippine Islands rests with the United States. 

Copy of H. R. 8573, 73d Coingress. 

Copy of the Constitution of the Phil¬ 
ippines. 

Department of State, 

Washington, November 15, 1935 . 
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